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President’s Page 


A Demanding Life Work 


“ET a boy once get printer’s ink behind his ears and he'll for- 
ever after be a printer,” was a saying of old-time typesetters. 
The like often happens to the law school fledgling, once he 


“sweats out” a jury win, even as brief case carrier to a senior. 


Why is this so? The noted jurist who asked, “How can the 
laborious study of a dry and technical system . . . the mannerless 
conflicts over often sordid interests, make out a life?”” was obvious- 


ly referring to trial lawyering. 


Lately we have trial lawyers who, in the important personal 
injury field, represent only plaintiffs. ‘They have chosen a special- 
ty made attractive by a plaintiff's inherent advantages. Others, in- 
cluding the members of our organization, are almost always for the 
defense. Top rating as a defense trial lawyer requires sound train- 
ing, long experience, good judgment, profound knowledge of hu- 
man nature and down-to-earth realism, all coupled with imagi- 
nativeness, sense of timing, flair for the dramatic, tirelessness, resi- 


lience and courage. 


By whatever obscure inner urge compelled, the defense trial 
lawyer has chosen a rigorous way of life. It requires at least a modi- 
cum of that something which sends men against the sea or clamber- 


ing dangerously up high mountains. 


STANLEY C. Morris, 


President 
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PURPOSE 


The purpose of this Association shall be to bring into close contact by association and com- 
munication lawyers, barristers and solicitors who are residents of the United States of America or 
of any of its possessions or of any country in the Western Hemisphere, who are actively engaged 
wholly or og 4 in the practice of that branch of the law pertaining to the business of insurance 
in any of its phases or to Insurance Companies; to promote efficiency in that particular branch 
of the legal profession, and to better protect and as the interests of Insurance Companies 
authorized to do business in the United States of America or in any country in the Western 
Hemisphere; and to encourage cordial intercourse among such lawyers, barristers and solicitors, 
and between them and Insurance Companies generally. 
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REGIONAL EDITORS 


CANADA 


Roger Lacoste, 500 St. Laurent 
Blvd., Montreal 1, Canada 


UNITED STATES REGIONS 


Paut F. AHLERS, Bankers Trust 
Bldg, Des Moines 9, lowa 
(Northwestern). 


C. Ctype Atkins, Alfred I. Du- 
Pont Bidg., Miami 32, Fila. 
(Southern) 


Joun P. Faupe, 151 Farmington 
Ave., Hartford 14, Conn. 
(Atlantic) 


Miter MANieER, Baxter Bldg., 
Nashville 3, Tenn. 
(Southwestern) 


Henry W. Nicuots, 4 Albany 
St., New York 6, N. Y. 
(Northeastern) 


Gorpon H. Snow, 3450 Wilshire 
Blvd., Los Angeles 5, Calif. 
(Pacific) 


Tuomas B. WHALEY, Barringer 
Bldg., Columbia 1, S. C. 
(Southeastern) 


State Eprrors 
Atlantic Reporter Area 
Charles W. Arth, 1426 G Street, 
N. W., Washington 5, D. C. 
Harold Scott Baile, 414 Walnut 
St., Philadelphia 5, Pa. 


William H. Bennethum, Del- 
aware Trust Bldg., Wilming- 
ton 28, Del. 


Stanley M. Burns, Strafford 
Bank Bldg., Dover, N. H. 


Stewart Brown, U. S. Fidelity & 
Guaranty Co., Calvert and 
— Sts., Baltimore 3, 


Ambrose B. Kelly, Turks Head 
Bldg., Providence 3, R. I. 


William B. Mahoney, 120 Ex- 
change St., Portland 3, Me. 


Charles F. Ryan, Mead Bldg., 
Rutland, Vt. 


Morris Tyler, 205 Church St., 
New Haven, Conn. 


Francis Van Orman, The Amer- 
ican Ins. Co., Newark 1, N. J. 


Northeastern Reporter Area 


Vayne M. Armstrong, Peoples 
Bk. Bldg., Indianapolis 4, Ind. 


. Paul McNamara, 50 East 
Broad St., Columbus 15, Ohio. 


ohn H. Royster, Central Nat'l 
Bank Bldg., Peoria 2, Ill. 


Mark N. Turner, M & T Bidg., 
Buffalo, 2, N. Y. 


Laurence D. Yont, Park Square 
Bldg., Boston 16, Mass. 


Northwestern Reporter Area 


John L. Barton, First Nat'l Bk. 
dg., Omaha 2, Neb. 


Harold J. Carroll, Minnesota 
Federal Bldg., Minneapolis 2, 
Minn. 

Gordon V. Cox, Little Bldg., 
Bismark, N. D. 

Kenneth P. Grubb, 828 North 
Broadway, Milwaukee 2, Wis. 

Wiley E. Mayne, 1109 Badge- 
row Bldg., Sioux City, Iowa. 

Laurent K. Varnum, Michigan 
Trust Bldg., Grand Rapids 2, 
Mich. 

M. T. Woods, Bailey-Glidden 
Bldg., Sioux Falls, 8. D. 
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Pacific Reporter Area 
Frank J. Creede, 220 Bush St., 


SanFrancisco 4, Calif. 


Payne Karr, 4th Avenue Bldg., 
Seattle 1, Wash. 


Walter Linton, Heard Bldg., 
Phoenix, Ariz. 


Robert T. Mautz, Board of 
Trade Bidg., Portland 4, Ore. 


John T. McLaughlin, Ist Nat'l 
Bank Bldg., Reno, Nev. 


Paul H. Ray, Kerns Bldg., Salt 
Lake City 1, Utah. 


Wayne Veatch, 458 South Spring 
St., Los Angeles 13, Calif. 


Southern Reporter Area 
E. Cage Brewer, Jr., 143 Yazoo 
Ave., Clarksdale, Miss. 


F. Carter Johnson, Jr., Ameri- 
can Bank Bldg., New Orleans 
12, La. 


Wm. M. O’Bryan, American Bk- 
Bldg., Fort Lauderdale, Fla. 


Marvin Williams, Jr., Watts 
Bldg., Birmingham 3, Ala. 


Southeastern Reporter Area 
W. H. Arnold, Lawyers Bldg., 
Greenville, S. C. ” 


Paul S. Hudgins, Law & Com- 
merce Bldg., Bluefield, W. Va. 


Charles D. Hurt, William-Oliv- 
er Bidg., Atlanta 3, Ga. 


Southewestern Reporter Area 


A. L. Barber, Donaghey Bldg., 
Little Rock, Ark. 


Taylor H. Cox, Fidelity-Bankers 
Trust Bldg., Knoxville 02, 
Tenn. 


J. Kirby Smith, Texas Employ- 
ers’ Ins. Asso., Dallas 1, Tex. 
h R. Stewart, Kansas City 


Life Ins. Co., Kansas City 10, 
Mo. 


Fielden Woodward, Kentucky 
Home Life Bldg., Louisville 2, 
Ky. 
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Current Decisions 


Witu1AM E. Knepper, Chairman 
Journal Committee, Columbus, Ohio 


Ble Court of Appeals of Kentucky 
holds tuat a general public policy, in 
the absence of legislation changing it, jus- 
tifies denial of the right of a minor child 
to sue its parent for tort. Applying this 
principle, the court determines that there 
can be no recovery by the plaintiff in a 
suit by the personal representative of the 
defendant’s infant daughter to recover 
damages for her wrongful death caused by 
the alleged negligence of the defendant's 
minor son in the operation of the defend- 
ant’s family purpose automobile. The 
court says, “We are not convinced by the 
reasoning of some opinions that in this 
modern automotive age, with liability in- 
surance in the background, such suits 
should be permitted because they hurt no- 
body but the insurance company.” C. L. 
Harralson v. J. R. Thomas, as adminis- 
trator of the estate of Margaret Jean Har- 
ralson, deceased, 269 S.W. 2d 276, decided 
June 18, 1954. 


* * * * * * 


The Third Circuit Court of Appeals 
granted a new trial in a Federal Employ- 
ers’ Liability Act case after finding that 
the jury did not have an opportunity to 
pass upon the real issues because of the 
conduct of the attorneys. The court said 
that, “because of the bickering and brawl- 
ing of both counsel, the jury could not 
possibly have decided the real issues on 
their merits, but was sidetracked into pass- 
ing judgment on the character of the at- 
torneys.” Robinson v Pennsylvania Rail- 
road Company, 214 F. 2d 798, decided 
July 14, 1954. 

* * 

The United States District Court for 
the Southern District of New York finds 
that the law of New York and the law of 
Connecticut do not impose any absolute 
liability on the owner of an airplane. The 
owner was dismissed where the evidence 
showed that, for a fee, he rented an air- 


Editor’s Note: The Journal plans to publish a 
page or two of current decisions of interest to our 
members in each issue. No attempt will be made 
to cover the entire field, but cases will be selected 
with the idea that they may be helpful to insur- 
ance lawyers in the field and in the home office. 
Your suggestions, criticisms and contributions a 
respectfully solicited. es 


plane to a duly licensed and qualified pilot 
for a flight personal to him, that the plane 
at the time of rental was airworthy and 
properly maintained, inspected, tested and 
equipped, and that the cause of the crash 
was unknown. The court points out that 
the Uniform Aeronautics Act has not been 
adopted by either New York or Connecti- 
cut and that the law in those states does 
not classify aviation as an ultra-hazardous 
activity. D’Aquilla v. Pryor, 122 F. Supp. 
346, decided June 29, 1954. 


* * * * * - 


The Court of Appeals of New York de- 
nied recovery under the Workmen’s Com. 
pensation Act when an employee was in- 
jured after working hours in his employ- 
er’s private swimming pool on property 
adjacent to but not a part of the business 
property. The invitation to use the pool 
was extended during working hours but 
the evidence did not establish the exact 
time when the employee entered the pool. 
The court pointed out that the employee 
was not compelled to use the pool, and 
said, “The employer certainly derived no 
substantial direct benefit from the activity 
beyond the intangible value of improve- 
ment in employee health and morale that 
is common to all kinds of recreation and 
social life.” Congdon v. Klett, 120 N.E. 2d 
796, decided June 4, 1954. 


In denying recovery to a girl scout lead- 
er who was injured while directng the 
movements of her troop of girls when she 
stepped backward and fell on a manhole 
cover, the Supreme Judicial Court of § 
Maine says that, ““Thoughtless inattention 
spells negligence.” The court holds that 
one who steps backward without paying 
attention to where she is stepping is not 
in the exercise of due and reasonable care, 
as a matter of law. Olson v. Portland Wa- 
ter District, 107 A. 2d 480, decided June 
24, 1954. 

* * * * 

The Court of Appeals of Georgia, Di- 
vision No. 2, says that a manufacturer (of 
a Chevrolet truck in this case) who sells 
articles knowing that such articles are li- 
able to be resold or used by other people 
than the buyer, is held liable under mod 
ern law for an injury to a stranger for 4 
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defect such as a pitted groove across the 
top of the front axle at the point where 
the axle later broke. In the same case, the 
court rules that the law does not require 
a dealer to examine the vehicle to such an 
extent as to require the dealer to discover 
such a defect in the axle. Washburn Stor- 
age Co. v. General Motors Corp., et al., 83 
S.E. 2d 26, decided July 9, 1954. 


A taxpayer’s suit to recover insurance 
premiums paid by a county for a policy of 
insurance covering a county hospital’s lia- 
bility for malpractice, mistake, error or 
negligence was dismissed and this ruling 
affirmed by the District Court of Appeal, 
First District, Division 1, California. The 
court held that the fact that included with- 
in the coverage was some liability which 
did not exist, would not affect the validity 
of the policy as a whole. The court said, 
“There can be no question but that a 
board of supervisors has the authority and 
power to purchase insurance to cover all 
risks for which the county and its employ- 
ees might be liable, and, moreover, to pur- 
chase protection against the expense of 
litigation upon claims against the county 
whether proper or improper.” Burns v. 
American Casualty Co., et al., 273 P. 2d 
605, decided August 19, 1954. 


The Ninth Circuit Court of Appeals re- 
lieved two insurance companies from liabil- 
ity on the ground that “adjoining” means 
touching or contiguous, in contact with, 
as distinguished from lying near or ad- 
jacent, and when coupled with the word 
“immediately” is used in its most restric- 
tive sense. Great American carried liability 
coverage on a grocery store “and the ways 
immediately adjoining”. General Accident 
insured a beauty shop on the mezzanine 
floor of the other half of the building 
“and the ways immediately adjoining”. 
Claimant left the beauty shop and fell on 
the sidewalk at a point two or three feet 
from the entrance to the mezzanine stair- 
way which was some 35 feet from the near- 
est entrance to the grocery store. Recovery 
from the insurers was denied. United 
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States v. Great American Indemnity Co. 
et al., 214 F. 2d 17, decided June 18, 1954. 


The Eighth Circuit Court of Appeals, 
construing Ohio laws, holds that the obli- 
gation of an insurer to defend a suit 
“whether groundless or not” matures 
when the action is brought and does not 
depend on the result of the trial. The duty 
of the insurer to defend an action against 
the insured depends upon the claim made 
in the complaint against the insured. Em- 
ployers Liability Assurance Corporation v. 
Youghiogheny & Ohio Coal Co., 214 F. 2d 
419, decided July 7, 1954. 

To the same effect, see Midland Con- 
struction Co. Inc. v. United States Casual- 
ty Company (10th Cir.) 214 F. 2d 665, de- 
cided August 3, 1954, wherein the court 
says that “where the complaint fails to al- 
lege facts which, if established, create lia- 
bility within the policy, no duty rests upon 
the insurance company to defend the ac- 
tion or pay a judgment obtained therein.” 


MID-WINTER MEETING 


The Mid-Winter Meeting of the Execu- 
tive Committee will be held this year at 
the Belleview-Biltmore Hotel, Bellair, 
Florida, January 25, 26 and 27, 1955. The 
1948 meeting was held at the same place 
and many of those in attendance at that 
time expressed a desire to return at some 
time in the future. 


PROPOSED FEDERAL RULES 
CHANGES 


Members who do not have a copy of the 
proposed changes can get them by writing 
to: Advisory Committee on Rules for Civ- 
il Procedure, Supreme Court of the United 
States Building, Washington 13, D. C. 
Should the committee fail or be unable to 
supply such copies, they can undoubtedly 
be procured from the Government Print- 
ing Office. 

It seems that the profession generally 
has not been adequately alerted to these 
proposed changes. The present deadline 
date for suggestions or protests to the 
Committee is December 1. 
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Standing Committees—1954-1955 


ACCIDENT AND HEALTH COMMITTEE 
Chairman: Fraizer, C. C.—Lincoln, Neb. 
Vice-Chairman: Gongwer, J. H.—Mansfield, Ohio 
Ex-officio: Gooch, J. A.—Fort Worth, Texas 

Baker, Harold G.—East St. Louis, Ill. 

Burns, Stanley M.—Dover, New Hamp. 

Fais, Gervais W.—Columbus, Ohio 

Hemry, Leslie P.—Boston, Mass. 

Henry, John A.—Chicago, Ill. 

Liddon, Walker—Panama City, Fla. 

Long, Thomas J.—Atlanta, Ga. 

Martin, Clarence E., Jr.—Martinsburg, W. Va. 

Robinette, Ivan—Phoenix, Ariz. 

Shackleford, Robert W.—Tampa, Fla. 


AUTOMOBILE INSURANCE LAW COMMITTEE 


Chairman: O’Kelley, A. Frank—Tallahassee, Fla. 
Vice-Chairman: Shumate, William L.—New York, 
N. Y. 
Ex-officio: Anderson, John H., Jr.—Raleigh, N. C. 
Baylor, John R.—Lincoln, Neb. 
Buchanan, G. Cameron—Detroit, Mich. 
Chilcote, Sanford M.—Pittsburgh, Pa. 
Coleman, Fletcher B.—Bloomington, III. 
Ely, Robert C.—St. Louis, Mo. 
Graham, John C.—Hartford, Conn. 
Moul, Charles E.—LeRoy, Ohio 
Nelson, Robert M.—Memphis, Tenn. 
Plummer, Albert L.—Kansas City, Mo. 
Rogoski, Alexis J.—Muskegon, Mich. 
Thornbury, P. L.—Cloumbus, Ohio 
Weston, S. Burns—Cleveland, Ohio 


AVIATION LAW COMMITTEE 


Chairman: Orr, George W.—New York, N. Y. 
Vice-Chairman: Barwick, M. Cook—Atlanta, Ga. 
Ex-officio: Lucas Wilder—St. Louis, Mo. 
Alpeter, James E.—Akron, Ohio 
Arnold, Suel O.—Milwaukee, Wis. 
Galiher, Richard W.—Washington, D. C. 
Gray, William L., Jr.—Miami, Fla. 
Henderson, Joseph W.—Philadelphia, Pa. 
Karr, Payne—Seattle, Wash. 
Lacoste, Roger—Montreal, Canada 
Lloyd, L. Duncan—Chicago, Ill. 
McDonald, W. Percy—Memphis, Tenn. 
Reeves, G. L.—Tampa, Fla. 
Schneider, Philip J.—Cincinnati, Ohio 
Thompson, Kenneth R.—New York, N. Y. 
Ughetta, Casper B.—New York, N. Y. 


CASUALTY COMMITTEE 


Chairman: Sedgwick, Wallace E.—San Francisco, 
Cal. 
Vice-Chairman: Atkins, C. Clyde—Miami, Fla. 
Ex-officio: Van Orman, Francis—Newark, N. J. 
Bell, J. Hallman—Cleveland, Tenn. 
Clark, Howard B.—Birmingham, Ala. 
Coburn, Frank M.—Toledo, Ohio 
Cope, Kenneth B.—Canton, Ohio 
Cull, Frank X.—Cleveland, Ohio 
Cunningham, Fred D.—Shelby, Ohio 
Earnest, Robert L.—West Palm Beach, Fla. 
Ford, Byron E.—Columbus, Ohio 


Heneghan, George E.—St. Louis, Mo. 
Kennedy, Hayes—Chicago, III. 

Laymon, Paul E.—Detroit, Mich. 
Lazonby, J. Lance—Gainesville, Fla. 
McNeal, Harley J.—Cleveland, Ohio 
Morrison, George M.—New York, N. Y. 
Pickrel, William G.—Dayton, Ohio 
Rudolph, Harold W.—New York, N. Y. 
Wright, Edward L.—Little Rock, Ark. 


CONVENTION SITE COMMITTEE 


Chairman: Blanchet, G. Arthur—New York, N. Y. 

Vice-Chairman: Grubb, Kenneth P.—Milwaukee, 
Wisconsin 

a x Pledger, Charles E., Jr.—Washington, 


Fields, Ernest W.—New York, N. Y. 
Phelan, Thomas N.—Toronto, Canada 
Smith, Forrest $.—Jersey City, N. J. 
White, Lowell—Denver, Colo. 


FIDELITY AND SURETY COMMITTEE 


Chairman: Bunge, George C.—Chicago, III. 
Vice-Chairman: Miller, H. Ellsworth—Baltimore, 
Md 


— Raub, Edward B., Jr.—Indianapolis, 
Ind. 
Anderson, Newton E.—Los Angeles, Cal. 
Buchanan, William D.—Grand Rapids, Mich. 
Gresham, Newton—Houston, Texas 
Haywood, Egbert L.—Durham, N. C. 
Heron, Alexander M.—Washington, D. C. 
Holt, Parker—Fort Myers, Fla. 
Kerrigan, R. Emmett—New Orleans, La. 
McNeal, Harley J.—Cleveland, Ohio 
Morrison, George M.—New York, N. Y. 
Nix, Abit—Athens, Ga. 
Shannon, George T.—Tampa, Fla. 
Smith, William P.—Chicago, Ill. 
Turner, Mark N.—Buffalo, N. Y. 
Weller, H. Gayle—Denver, Colo. 
White, Harvey E.—Norfolk, Va. 


FINANCE COMMITTEE 
Chairman: Pledger, Charles E., Jr.—Washington, 
D.C 


Vice-Chairman: Smith, Forrest S.—Jersey City, 
N 


+ ee 
Ex-officio: Moody, Denman—Houston, Texas 
Raub, Edward B. Jr.—Indianapolis, Ind. 
Snow, Gordon H.—Los Angeles, Cal. 
Sweitzer, J. Mearl—Wausau, Wis. 


FINANCIAL RESPONSIBILITY COMMITTEE 


Chairman: Cowie, E. A.—Hartford, Conn. 
Vice-Chairman: Donovan, James B.—New York, 
N. Y. 
Ex-officio: Sweitzer, J. Mearl—Wausau, Wis. 
Abramson, Marcus—New York, N. Y. 
Baile, Harold §.—Philadelphia, Pa. 
Braun, Joseph H.—Chicago, II. 
Clarke, George W.—Seattle, Wash. 
Colflesh, R. W.—Des Moines, Iowa 





ae at oS bee be eat Gee On) Oot Se am ls} 


a~- A  - ~on ae en on ee 


=< 
_ 


EE 


imore, 
apolis, 


ch. 


October, 1954 


Colmery, Harry W.—Topeka, Kansas 
Cook, Joe D.—Seattle, Wash. 

Craugh, Joseph P.—Utica, N. Y. 
Crosby, Carlisle C.—Oakland, Cal. 
Davis, Lindsey M.—Nashville, Tenn. 
DesChamps, C. A.—San Francisco, Cal. 
Driscoll, Lawrason—San Francisco, Cal. 
Ely, Robert B., I1I—Philadelphia, Pa. 
Gover, C. Hundley—Charlotte, N. C. 
Gowan, Allan P.—Glens Falls, N. Y. 
Moser, Henry S.—Skokie, Ill. 

Reed, Warren G.—Boston, Mass. 
Wesley, George B.—New York, N. Y. 


FIRE AND INLAND MARINE COMMITTEE 


Chairman: Fellers, James D.—Oklahoma City, 


Okla. ; , 
Vice-Chairman: Korsan, Peter J.—Philadelphia, 
Pa. 


Ex-officio: Muse, Leonard G.—Roanoke, Va. 


Adams, St. Clair, Jr.—New Orleans, La. 
Andrews, John D.—Hamilton, Ohio 
Clarke, George W.—Seattle, Wash. 
Close, Gordon R.—Chicago, Illinois 
Deegan, James F.—Hartford, Conn. 
Kelly, Ambrose B.—Providence, R. I. 
Landis, Milford L.—Van Wert, Ohio 
Matthias, Russell H.—Chicago, Ill. 
Phillips, Thomas M.—Houston, Texas 
Reagan, Franklin E. St. Louis, Mo. 
Tribou, William H.—Hartford, Conn. 
Watters, Thomas, Jr.—New York, N. Y. 
Wicker, John J., Jr.—Richmond, Va. 


HOME OFFICE COUNSEL COMMITEE 


Chairman: Snow, Gordon H.—Los Angeles, Cal. 
Vice-Chairman: Carey, L. J.—Detroit, Mich. 


Ex-officio: Van Orman, Francis—Newark, N. J. 


Caverly, Raymond N.—New York, N. Y. 
Curtin, Thomas P.—New York, N. Y. 
DesChamps, C. A.—San Francisco, Cal. 
Faude, John P.—Hartford, Conn. 

Fields, Ernest W.—New York, N. Y. 
Graham, Fred J.—Tacoma, Wash. 
Kenney, Francis L., Jr.—St. Louis, Mo. 
Marryott, Franklin J.—Boston, Mass. 
McCahan, Elmer B., Jr.—Baltimore, Md. 
Nixon, David S.—Hartford, Conn. 
Priest, Benjamin B.—Boston, Mass. 
Wassell, Thomas W.—Dallas, Texas 


INDUSTRY COOPERATION COMMITTEE 


Chairman: Hobson, Robert P.—Louisville, Ky. 
Vice-Chairman: Moody, Denman—Houston, Texas 
Ex-officio: Betts, Forrest A.—Los Angeles, Cal. 

Barton, John L.—Omaha, Neb. 

Bradford, A. Lee—Miami, Fla. 
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Report of Accident and Health Committee 
Disease as it Affects Liability for Accidental Death 


OST accident and health policies 
limit the liability of the company 
to death as a result of bodily injuries ef- 
fected solely through external violent and 
accidental means. This report is concerned 
with the effect of a diseased condition of 
the assured upon the question whether the 
death occurred solely through accidental 
means. 
For purposes of this report, the cases 
have been broken down into five general 
classifications: 


1. Where an accidental injury produces 
the disease which causes death. The 
typical instance of this would be a 
slight cut which became infected, 
causing general septicaemia. All the 
cases found hold that there is lia- 
bility in this type of case. 


. Where an accidental injury excites 
into life a dormant or arrested dis- 
ease which causes death. An example 
of this would be an impact upon the 
insured’s chest which re-activated an 
arrested case of tuberculosis. Cases of 
this type are uncommon, but those 
which have been found uniformly 
hold that the insurer is liable. 


. Where one suffering from a pre- 
existing disease has an accident suf- 
ficient in itself to cause death. An ex- 
ample of this would be an insured 
suffering from cancer who was struck 
by a railroad train and killed. The 
cases hold that there is liability in 
this type of case. 


. Where a pre-existing disease causes 
an accident which causes death. An 
example of this would be an insured 
suffering from epilepsy who has an 
attack which causes him to fall from 
a tall building. It is uniformly held 
that there is no liability in this type 
of case. 


. Where a pre-existing disease, not suf- 
ficient in itself to cause death in the 
immediate future, so weakens the as- 
sured that an accident which would 
not be fatal to a normal person 
causes his death. 


It is in this last group of cases that the 
real difficulties are presented. Literally 
speaking, any pre-existing disease is a con- 
tributing cause of death, and thus prevents 
the accident from being the sole cause 
within the meaning of the policy. How- 
ever, courts have felt that a literal con- 
struction of the policy would be unduly 
harsh in many instances. Several solutions 
have been sought. Some courts hold that, 
although the policy requires the accident to 
be the sole cause, they will permit liability 
to be imposed where the accidental injury 
is the proximate cause of the death. Thus 
an insured who was suffering from an 
eventually fatal carcinoma of the brain 
would be entitled to recover as for acci- 
dental death if he were struck upon the 
head causing the cancer to kill him sooner 
than it otherwise would. 


Other courts will refuse so to re-write 
the policy but will distinguish between dis- 
eases which are “mere conditions” and 
those which are “causes,” finding liability 
in the former case but not in the latter. 
Or they will distinguish between “disease” 
and something else, the name of which is 
not clear, but which may best be described 
as that class of pre-existing conditions such 
that courts feel it unjust to deny liability 
because of their existence. Typical of 
these would be degenerative arterioscler- 
osis, a normal incident of the aging pro- 
cess. Perhaps the nearest approach to an 
articulation of those factors which influ- 
ence courts in drawing these distinctions is 
the language of Judge Cardozo in Silver- 
stein v. Metropolitan Life Insurance Com- 
pany, 254 N.Y. 811, 171 NE 914 (1930): 


“A distinction, then, is to be drawn be- 
tween a morbid or abnormal condition 
of such quality or degree that in its nat- 
ural and probable development it may 
be expected to be a source of mischief, 
in which event it may fairly be described 
as a disease or an infirmity, and a condi- 
dition abnormal or unusual when tested 
by a standard of perfection, yet so re- 
mote in its potential mischief that com- 
mon speech would call it not disease or 
infirmity but at most a _ predisposing 
tendency.” 
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The following table is arranged in ac- 
cordance with the above suggested cate- 
gories. It should be remembered that these 
categories, like any other attempt at classi- 
fication in the law, are merely provisional. 
The most that is hoped is that they will 
provide a useful starting point for analysis 
of any particular problem in this field. 
The mp of a case in a particular cate- 
gory has been guided in large part by that 
characterization which the court chose to 
give to the facts. Any one may disagree 
with the classification of any case, and 
everyone will probably disagree with some 
of them. It will be readily apparent that 
much can be accomplished by a court 
which chooses to place a case in one cate- 
gory rather than the other. It is also ap- 
parent that any classification depends in 
the first instance on what facts are found. 
Facts are found by juries; the result in any 
case will be much affected by how far a 
court is prepared to let a jury go in find- 


ing the facts for the plaintiff. 


With the above cautionary preface, this 
report is respectfully submitted. 


ALABAMA: 1. No cases. 2. No cases. 3. No 
cases. 4. No cases. 5. Stokley v. Fidelity & Casualty 
Co., 193 Ala. 90, 69 So. 64 (1915); White v. New 
York Life Ins. Co., 145 F2d 504 (5th Cir. 1944). 
No liability. 

ARIZONA: 1. No cases. 2. No cases. 3. No cas- 
es. 4. No cases. 5. New York Life Ins. Co. v. 
Greber, 55 Ariz. 261, 100 P2d 987 (1940); 61 Ariz. 
$41, 149 P2d 671 (1944). No liability. 


ARKANSAS: 1. Metropolitan Casualty Ins. Co. 
of New York v. Fairchild, 215 Ark. 416, 220 SW2d 
803 (1949); Prudential Ins. Co. v. Croley, 199 Ark. 
630, 135 SW2d 322 (1940). 2. No cases. 3. No cases. 
4. No cases. 5. Union Life Ins. Co. v. Epperson, 
Ark. 254 SW2d 311 (1953); Clay County Cotton Co. 
v. Home Life Ins. Co. of N. Y., 113 F2d 856 (8th 
Cir. 1940); National Life & Accident Ins. Co. v. 
Shibley, 192 Ark. 53, 90 SW2d 766 (1936); Fidelity 
& Casualty Co. v. Meyer, 106 Ark. 91, 152 S.W. 995 
(1912). Liability. 

CALIFORNIA: 1. No cases. 2. No cases. 3. No 
cases. 4. New England Mutual Ins. Co. v. Fleming, 
102 F.2d 143 (9th Cir. 1939). 5. Glaeser v. Pruden- 
tial Ins. Co., 57 F. Supp. 198 (N.D. Calif. 1944); 
Orrill v. Prudential Ins. Co., 44 F. Supp. 902 (N.D. 
Calif. 1942); Kellner v. Travellers Ins. Co., 180 
Calif. 326, 181 Pac. 61 (1919). No liability. 


COLORADO: 1. No cases. 2. No cases. 3. No 
cases. 4. Mandles v. Guardian Life Ins. Co., 115 
F.2d 944 (10th Cir. 1940). 5. No cases. 


CONNECTICUT: 1. Reardon v. Mutual Life 
Ins. Co. of N. Y., 138 Conn. 510, 86 A.2d 570 
(1952). 2. No cases. 3. Field v. Metropolitan Life 
Ins. Co., 1832 Conn. 588, 46 A.2d 127 (1946); Rin- 
alde v. Prudential Life Ins. Co., 118 Conn. 419, 172 
Atl. 777 (1934). 4. No cases. 5. Stanton v. Travel- 
ers Ins. Co., 83 Conn. 708, 78 Atl. 317 (1910); See 
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O’Meara v. Columbian National Life Ins. Co., 119 
Conn. 641, 178 Atl. 357 (1935). No liability. 


DELAWARE: 1. No cases. 2. No cases. 3. No 
cases. 4. No cases. 5. No cases. 


DISTRICT OF COLUMBIA: 1. No cases. 2. 
No cases. 3. No cases. 4. No cases. 5. Railway 
Mail Ass’n. v. Stauffer, 152 F.2d 146 (D.C. Cir. 
1945); McKeever v. Prudential Ins. Co., 204 F.2d 59 
(D.C. Cir. 1953); But See Patterson v. Ocean Acci- 
dent and Guar. Corp., 25 App. D.C. 46 (1905). No 
liability. 

FLORIDA: 1. No cases. 2. No cases. 3. No cases. 
4. Dann v. N. Y. Life Ins. Co., 94 F.2d 515 (5th Cir. 
1938; See Mutual Life Ins. Co. of N. Y. v. Hess, 
161 F.2d 5 (5th Cir. 1947). 5. No cases. 


GEORGIA: 1. No cases. 2. See Nat. Life Ins. Co. 
v. Upchurch, 57 Ga. App. 399, 195 S.E. 588 (1938). 
3. N. Y. Life Ins. Co. v Hatcher, 115 F.2d 52 (5th 
Cir. 1940). 4. Overstreet v. Metropolitan Life Ins. 
Co., 69 Ga. App. 459, 26 SE 2d 115 (1943). 5. Har- 
ris v. Metropolitan Life Ins. Co., 66 Ga. App. 761, 
19 SE 2d 199 (1942); Aetna Life Ins. Co. v. Jones, 
80 Ga. App. 472, 56 SE2d 305 (1949). 


IDAHO: 1. Ranert v. Loyal Protective Ins. Co., 
61 Idaho 677, 106 P2d 1015 (1940). 2. No cases. 
3. No cases. 4. No cases. 5. N. Y. Life Ins. Co. v. 
Wilson, 178 F2d 536 (9th Cir. 1949). Liability. 


ILLINOIS: 1. Letz v. World Ins. Co., 336 Ill. 
App. 489, 84 NE 2d 78 (1949); Teutrine v. Pru- 
dential Ins. Co., 331 Ill. App. 107, 72 NE 2d 444 
(1947); Christ v. Pacific Mutual Life Ins. Co., 312 
Ill. 525, 144 NE 161 (1924). 2. Welte v. Metropoli- 
tan Life Ins. Co., 305 Ill. App. 120, 27 NE 2d 63 
(1940); Rebenstorf v. Metropolitan Life Ins. Co., 
299 Ill. App. 71, 19 NE 2d 420 (1939). 3. Klinke 
v. Great Northern Ins. Co., 318 Ill. App. 43, 47 NE 
2d 506 (1943). 4. No cases. 5. Welte v. Metropoli- 
tan Life Ins. Co., 305 Ill. App. 120, 27 NE2d 63 
(1940); Rebenstorf v. Metropolitan Life Ins. Co., 
299 Ill. App. 71, 19 NE2d 420 (1939). 


INDIANA: 1. Orey v. Mutual Life Ins. Co., 215 
Ind. 305, 19 NE 2d 547 (1939);James v. State Life 
Ins.Co., 83 Ind. App. 344, 147 N.E. 533 (1924); Lin- 
coln Nat. Life Ins. Co. v. Jensen, 99 Ind. App. 397, 
189 N.E. 169 (1934). 2. Railway Mail Ass’n. v. 
Schrader, 107 Ind. App. 235, 19 NE 2d 887 (1939). 
3. No cases. 4. See Prudential Ins. Co. v. Van Wey, 
223 Ind. 198, 59 NE 2d 721 (1945). 5. Police ¢ 
Fireman’s Ass'n. v. Blunk, 107 Ind. App. 279, 20 NE 
2d 660 (1939). Liability. 


IOWA: 1. Dewey v. Abraham Lincoln Life Ins. 
Co., 218 Towa 1220, 257 NW 308 (1934); Knowlton 
v. Preferred Acc. Ins. Co., 199 Iowa 1172, 199 NW 
1014 (1924); Ballogh v. Interstate Bus. Men’s Acc. 
Ass’n., 176 Towa 110, 155 NW 241 (1915). 2. No 
cases. 3. No cases. 4. No cases. 5. Lickleider v. 
Iowa State Trav. Men’s Ass’n., 184 Iowa 423, 166 
N.W. 363, 884 (1918). Liability. 


KANSAS: 1. Aetna Life Ins. Co. v. Conway, 102 
F2d 743 (10th Cir. 1939). 2. No cases. 3. No cases. 
4. No cases. 5. See 173 Kan. 8,244 P2d 199 (1952); 
Porter v. Metropolitan Life Ins. Co., 155 Kan. 521, 
127 P2d 444 (1942). 


KENTUCKY: 1. No cases. 2. No cases. 3. No 
cases. 4. No cases. 5. Mutual Ben. Health & Acc. 
Ass’n. v. Webber, 299 Ky. 846, 187 SW 2d 273 
(1945); See Guardian Life & Acc. Ins. Co. v. Rob- 
ison, 278 Ky. 678, 129 S.W. 2d 192 (1939); Pruden- 





ee 3 
lilway 
. Cir. 
2d 59 
Acci- 
). No 


cases. 
h Cir. 
Hess, 


ns. Co. 
(1938). 
2 (5th 
fe Ins. 
. Har- 
p. 761, 
Jones, 


is. Co., 
. Cases. 
Co. v. 
ty. 

36 Il. 
», Pru- 
2d 444 
o., 312 
ropoli- 
2d 63 
is. Co., 
Klinke 
47 NE 
tropoli- 
E2d 63 
is. Co., 


20., 215 
te Life 
4); Lin- 
ap. 397, 
ss’n. v. 
(1939). 
in Wey, 
olice & 
, 20 NE 


ife Ins. 
nowlton 
99 NW 
n’s Acc. 
oo ao 
eider v. 
123, 166 


vay, 102 
Jo cases. 
(1952) ; 
an. 521, 


. 3. No 
» & Ace. 
2Qd 273 
v. Rob- 
Pruden- 


October, 1954 


tial Ins. Co. v. Gaines, 271 Ky. 496, 112 S.W. 2d 
666 (1938); 306 Ky. 385, 208 SW 2d 61 (1948). 


LOUISIANA: 1. No cases. 2. No cases. 3. Lip- 
scomb v. Equitable Life Ass’n. Soc., 205 La. 738, 
18 S. 2d 167 (1944); DeBlieux v. Travelers Ins. Co., 
185 La. 620, 170 So. 14 (1936). 4. No cases. 5. See 
Fredricks v. London & Lancashire Ins. Co., 169 La. 
182, 124 So. 821 (1929); Waller v. Continental Cas- 
ualty Co., 7 S. 2d 383 (La. App. 1942). No liability. 


MAINE: 1. No cases. 2. No cases. 3. No cases. 
4. 146 Me. 220, 79A, 2d 581 (1951). 5. Bouchard 
v. Prudential Life Ins. Co., 135 Me. 238, 194 Atl. 
405 (1937). No liability. 


MARYLAND: 1. Gen. Acc. Fire & Life Ins. Co. 
v. Homely, 71 Atl. 524 (1908); Standard Acc. & 
Life Ins. Co. v. Wood, 82 Atl. 702 (1911). 2. No 
cases. 3. No cases. 4. No cases. 5. Thomas v. Fi- 
delity & Casualty Co., 106 Md. 299, 67 Atl. 259 
(1907). No liability. 

MASSACHUSETTS: 1. Kramer v. New York 
Life Ins. Co., 293 Mass. 440, 200 N.E. 390 (1936); 
Ballom v. Metropolitan Life Ins. Co., 295 Mass. 
411, 3 NE 2d 1012 (1936). 2. Barnett v. John 
Hancock Mutual Life Ins. Co., 304 Mass. 564, 24 
NE 2d 662 (1939). 3. No cases. 4. No cases. 5. 
Wrobel v. Gen. Acc. Fire & Life Ins. Co., 288 Mass. 
206, 192 NE 498 (1934); Howe v. Nat. Life Ins. Co., 
$21 Mass. 283, 72 NE 2d 425 (1947). No liability. 


MICHIGAN: I. Kansas v. N. Y. Life Ins. Co., 
223 Mich. 238, 193 N.W. 867 (1923); Huff v. Mu- 
tual Life Ins. Co., 266 Mich. 380, 254 N.W. 137 
(1934); McKenna v. N. Y. Life Ins. So., 314 Mich. 
304, 22 NW 2d 376 (1946). 2. Jiroch v. Travellers 
Ins. Co., 145 Mich. 375, 108 NW 728 (1906). 3. 
Skinner v. Comm. Trav. Mutual Acc. Ass’n., 190 
Mich. 353, 157 NW 105 (1916). 4. Rathman v. 
New Amsterdam Casualty Co., 186 Mich. 115, 152 
NW 983 (1915). 5. Abbott v. Travelers Ins. Co., 
208 Mich. 654, 176 NW 473 (1920); Budzinski v. 
Metropolitan Life Ins. Co., 287 Mich. 495, 286 
N.W. 842 (1939); Bristol v. Mut. Ben. Health & 
Acc. Ins. Co., 95 Minn. 77, 103 NW 735 (1905). 
Liability. 

MINNESOTA: 1. Hickey v. Ministers’ Cas. Un- 
ion, 133 Minn. 215, 158 NW 45 (1916). 2. No cases. 
3. Kundiger v. Metropolitan Life Ins. Co., 218 
Minn. 273, 15 NW 2d 487 (1044); Kundiger v. 
Prudential Ins. Co., 219 Minn. 25, 17 NW 2d 49 
(1944). 4. No cases. 5. White v. Standard Life & 
Acc. Ins. Co., 95 Minn. 77, 103 NW 735 (1905). 


MISSISSIPPI: 1. See Mut. Ben. Health & Acc. 
Soc. v. Johnson, 186 So. 297 (1939); Boult v. Mary- 
land Cas. Co., 111 F. 2d 257 (5th Cir. 1940). 2. No 
cases. 3. No cases. 4. No cases. 5. N. Y. Life Ins. 
v. Schlatter, 203.F2d 184 (5th Cir. 1953). Lia- 
ility. 

MISSOURI: 1. O’Meara v. N. Y. Life Ins. Co., 
237 Mo. App. 409 (1943); Cameron v. Mass. Pro- 
tective Ass’n., 220 Mo. App. 780, 275 S.W. 988 
(1925). 2. Young v. N. Y. Life Ins. Co., 228 S.W. 
2d 671 (Mo. 1950). 3. No cases. 4. No cases. 5. 
Beimdick v. N. Y. Life Ins. Co., 183 SW 2d 379 
(Mo. App. 1944); Mut. Ben. Health & Acc. Ass’n. 
v. Francis, 148 F. 2d 590 (8th Cir. 1945); Fetter v. 
Fidelity & Cas. Co., 174 Mo. 256, 73 S.W. 592 
(1903); Beile v. Travellers Protectice Ass’n., 155 
Mo. App. 629 135 S.W. 497 (1911); Landman v. 
John Hancock Mut. Life Ins. Co., 211 SW 2d 534 
(Mo. App. 1948); Hughes v. Provident Mut. Life 
aie Co., 258 SW 2d 290 (Mo. App. 1953). Lia- 
ability. 
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MONTANA: 1. McAuley v. Casualty Co. of 
America, 39 Mont. 185, 102 Pac. 586 (1909). 2. No 
cases. 3. No cases. 4. No cases. 5. No cases. 


NEBRASKA: 1. See Ward v. Aetna Life Ins. Co., 
82 Neb. 499, 118 NW 70 (1908); Hornby v. State 
Life Ins. Co., 106 Neb. 575, 184 NW 84 (1921); 
See Rathjen v. Woodman Acc. Ass’n., 93 Neb. 629, 
141 NW 815 (1913). 2. No cases. 3. No cases. 4. 
No cases. 5. Moon v. Order of United Comm. Trave- 
lers, 96 Neb. 65, 146 N.W. 1037 (1914); Lang v. 
Railway Mail Ass’n., 145 Neb. 623, 17 NW 2d 675 
(1945). Liability. 

NEVADA: 1. Maryland Casualty Co. v. Stark, 
109 F. 2d 212 (9th Cir. 1940). 2. No cases. 3. No 
cases. 4. No cases. 5. No cases. 


NEW HAMPSHIRE: 1. No cases. 2. No cases. 
3. No cases. 4. No cases. 5. 75 A 2d 709 (N.H. 
1950). No liability. 

NEW JERSEY: 1. No cases. 2. No cases. 3. No 
cases. 4. Kennedy v. U. S. Fidelity & Guar. Co., 
115 N.J.L. 162, 174 Atl. 531 (1935). 5. Runyon v. 
Commonwealth Cas. Co., 109 N.J.L. 238, 160 Atl. 
402 (1932); See Kramer v. John Hancock Mut. Life 
Ins. Co., 18 N.J. Misc. 367, 13 A2d 651 (1940). 


NEW MEXICO: 1. No cases. 2. 
No cases. 4. No cases. 5. No cases. 


NEW YORK: 1. Finucane v. Standard Acc. & 
Ins. Co., 171 N.Y. Supp. 1018 (App. Div. 4, Dept. 
1918); Binder v. Comm. Trav. Acc. Ass’n., 165 F2d 
896 (2d Cir. 1947). 2. Reynell v. Indem. Ins. Co., 
139 Mics. 317, 248 N.Y. Supp. 308 (Supp. Ct. 
1930); Silverstein v. Metropolitan Life Ins. Co., 254 
N.Y. 81, 171 N.E. 914 (1930). 3. Morgan v. Indem- 
nity Ins. Co., 302 N.Y. 435, 99 N.E. 2d 228 (1951). 
4. No cases. 5. Smith v. Mass. Bonding Co., 202 
N.Y. Supp. 857 (App. Div. 2d Dept. 1924); Mor- 
rell v. Metropolitan Life Ins. Co., 154 Misc. 825, 
279 N.Y. Supp. 25 (Sup. Ct. 1934); Burr v. Com- 
mercial Trav. Acc. Ass’n., 295 N.Y. 294, 67 NE 2d 
248 (1946). 


NORTH CAROLINA: 1. Harris v. Ins. Co., 204 
N.C. 385, 170 S.E. 843 (1933). 2. No cases. 3. No 
cases. 4, No cases. 5. No cases. 


NORTH DAKOTA: 1. Jacobson v. Mut. Ben. 
Health & Acc. Ass’n., 70 N. Dak. 566, 296 NW 545 
(1941); Schwindermann v. Great Eastern Cas. Co., 
38 N. Dak. 584, 165 NW 982 (1917). 2. No cases. 
3. No cases. 4. No cases. 5, No cases. 


OHIO: 1. Rheinheimer v. Aetna Life Ins. Co., 
77 Ohio St. 360, 83 N.E. 491 (1907). 2. No cases. 
3. No cases. 4. No cases. 5. Bridge v. Metropolitan 
Life Ins. Co., 142 Ohio St. 521, 52 NE 2d 350 
(1944); Nichols v. Loyal Protective Ass’n., 63 Ohio 
App. 558, 27 NE 2d 421 (1939). 

OKLAHOMA: 1. Cooper v. N. Y Life Ins. Co., 
198 Okla. 611, 180 P2d 654 (1947); Central State 
Life Ins. Co. v. Jordan, 184 Okla. 239, 86 P2d 640 
(1939). 2. No cases. 3. See No. Amer. Acc. Ins. Co. 
v. Allenthorp, 164 F2d 11 (10th Cir. 1947). 4. No 
cases. 5. Federal Life Ins. Co. v. Firestone, 159 
Okla. 228, 15 P.2d 141 (1932); See Equitable Life 
Asso. Soc. v. Neale, 258 P2d 658 (Okla. 1953); 
N. Y. Life Ins. Co. v. Wise, 251 P2d 1061 (Okla. 
1952). 

OREGON: 1. No cases. 2. No cases. 3. No cases. 
4. Seater v. Penn Mut. Life Ins. Co., 176 Ore. 542, 
156 P2d 386 (1945). 5. Hutchison v. Aetna Life 
Ins. Co., 182 Ore. 639, 189 P.2d 586 (1948). No 
liability. 


No cases. 3. 
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PENNSYLVANIA: 1. Neely v. Provident Life & 
Acc. Ins. Co., 332 Pa. 417, 185 Atl. 784 (1936); 
Jones v. Commonwealth Cas. Co., 255 Pa. 566, 100 
Atl. 450 (1917); Westbrook v. Continental Life Ins. 
Co., 111 Pa. Sup. 563, 170 Atl. 395 (1934); Gyulai 
v. Prudential Ins. Co., 135 Pa. Sup. 73, 4A.2d 824 
(1939); See Valentine v. Federal Life & Acc. Ins. 
Co., 332 Pa. 417, 185 Atl. 784 (1933). 2. No cases. 
3. Arnstein v. Metropolitan Life Ins. Co., 329 Pa. 
158, 196 Atl. 491 (1935); Dauphin Deposit Trust 
Co. v. Lumbermens Mut. Cas. Co., 171 Pa. Sup. 86, 
90 A2d 349 (1952). 4. McGarity v. N. Y. Life Ins. 
Co., 359 Pa. 308, 59 A.2d 47 (1948). 5. Rodia v. 
Metropolitan Life Ins. Co., 354 Pa. 313, 47 A.2d 
152 (1946); Real Estate Trust Co. v. Metropolitan 
Life Ins. Co., 340 Pa. 533, 17 A2d 416 (1941); 
Kelly v. Prudential Ins. Co., 334 Pa. 143, 6 A.2d 55 
(1939); Frame v. Prudential Ins. Co., 358 Pa. 103, 
56 A2d 76 (1948); Hesse v. Travelers Ins. Co., 299 
Pa. 125, 149 Atl. 96 (1930). 


RHODE ISLAND: 1. Pennine v. Peerless Cas. 
Co., 53 R.I. 96, 164 Atl. 324 (1933). 2. No cases. 
3. No cases. 4. No cases. 5. Silva v. Peerless Cas. 
Co., 53 R.I. 218, 165 Atl. 449 (1933). No liability. 


SOUTH CAROLINA: 1. No cases. 2. No cases. 
8. No cases. 4. No cases. 5. Young v. Continental 
Cas. Co., 128 S.C. 168, 122 S.E. 577 (1924). No 
liability. 

SOUTH DAKOTA: 1. No cases. 2. No cases. 3. 
No cases. 4. No cases. 5. No cases. 


TEXAS: 1. McVeigh v. Int. Travelers Ass’n., 101 
S.W. 2d 644 (1936); Int. Travelers Ass’n. v. Francis, 
23 SW 2d 282 (1930); Pacific Mut. Life Ins. Co. v. 
Schlakzug, 183 SW 2d 709 (1944). 2. No cases. 3. 
No cases. 4. No cases. 5. American Cas. Co. v. 
Jones, 146 SW 2d 423 (1940); Western Ind. Co. v. 
McKechnie, 185 S.W. 615 (1916); American Nat. 
Ins. Co. v. Briggs, 70 SW 2d 491 (1934). 


UTAH: Billings v. Continental Life Ins. Co., 
81 Utah 572, 21 P2d 103 (1933); Browning v. Equit- 
able Life Assn. Soc., 94 Utah 532, 72 P2d 1060 
(1937). 2. Lee v. N. Y. Life Ins. Co., 95 Utah 445, 82 
P2d 178, (1938) ; Kansas City Life Ins. Co. v. Hayes, 
184 F.2d 329 (10th Cir. 1950). 3. No cases. 4. 
Mutual Life Ins. Co. v. Hassing, 134 F.2d 714 (10th 
Cir. 1943). 5. Tucker v. N. Y. Life Ins. Co., 107 
Utah 478, 155 P2d 173 (1945). 


INSURANCE COUNSEL JOURNAL 


October, 1954 


VERMONT: 1. Carsones v. Monarch Acc. Ins. 
Co., 103 Vt. 379, 154 Atl. 693 (1931); See Clark v. 
Employers Liability Co., 72 Vt. 458, 48 At. 639 
(1900). 2. No cases. 3. No cases. 4. No cases. 5. 
Bush v. Order of United Comm. Travelers, 124 
F2d 528 (2d Cir. 1942). 


VIRGINIA: 1. American Nat. Ins. Co. v. Dozier, 
172 Va. 376, 2 SE 2d 282 (1939). 2. No cases. 8. 
No cases. 4. No cases. 5. American Nat. Ins. Co. 
v. Balch, 100 F2d 48 (4th Cir. 1935). 


WASHINGTON: 1. Day v. Great Eastern Cas. 
Co., 104 Wash. 575, 177 Pac. 650 (1919); Rora- 
baugh v. Great Eastern Cas. Co., 117 Wash. 7, 200 
Pac. 587 (1921); Kane v. Order of United Comm. 
Travelers, 3 Wash. 2d 355, 100 P2d 1036 (1940). 
2. Kearney v. Washington Nat. Ins. Co., 184 Wash. 
579, 52 P.2d 903 (1935).3. Davis v. North Amer. 
Acc. Ins. Co., 234 P.2d 871 (1951). 4. No cases. 5. 
Graham v. Police & Firemen’s Ins. Ass’n., 10 Wash. 
2d 288, 116 P2d 352 (1941); Bennett v. Metropoli- 
tan Life Ins. Co., 212 P2d 790 (1949). 


WISCONSIN: 1. French v. Fidelity & Cas. Co. of 
N. Y., 135 Wis. 259, 115 NW 869 (1908); Carey v. 
Preferred Acc. Ins. Co., 127 Wis. 67, 106 NW 1054 
(1906). 2. Egan v. Travellers Ins. Co., 224 Wis. 
596, 273 NW 68 (1937). 3. No cases. 4. No cases. 
5. Herthel v. Fine Ins. Co., 221 Wis. 208, 265 NW 
575 (1936); Cretney v. Woodmen Acc. Co., 196 Wis. 
29, 219 NW 448 (1928). 


WYOMING: 1. No cases. 2. No cases. 3. No 
cases. 4. No cases. 5. Equitable Life Ass. Soc. v. 
Gratiot, 14 P2d 438 (1932). 


ARTHUR B. Greer, Chairman 
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Report of Automobile Insurance Law Committee 


LL members of the Committee were 

requested to submit to the Chairman 
and Vice-Chairman a timely subject to 
serve as the project for this report. The 
response was most gratifying and many 
meritorious topics were suggested. It was 
finally decided to conduct a survey on the 
problem: Effect of a misrepresentation as 
to the ownership of an automobile in the 
application for automobile liability insur- 
ance. Each member of the Committee was 
assigned one or more of the forty-eight 
states. Through the splendid cooperation 
of the members of the Committee memo- 
randums of law covering the subject were 
submitted. This report is, in essence, a 
summary of the information thus devel- 
oped. 

We believe the subject chosen to be a 
timely one. The section most frequently 
presents itself where an adult, usually a 
father or mother, secures automobile lia- 
bility insurance on an automobile which is 
in fact owned by a minor, normally a son 
or daughter, the application representing 
the adult to be the owner. 


We are all aware that there are convinc- 
ing statistics indicating that the accident 
rate among drivers under twenty-five 
years of age far exceeds that of drivers over 
twenty-five years of age. As a result of 
these statistics, the premium charges on 
such risks are usually a great deal higher 
than the normal automobile liability in- 
surance premium. This has been extended 
in many instances to include higher in- 
surance premiums for persons over twenty- 
five years of age who have as members in 
their family driving the family car for their 
own pleasure, minor children or children 
under the age of twenty-five years. These 
statistics undoubtedly support the addi- 
tional premium charged in such situations, 
as the risk undertaken has been proven to 
be greater. Moreover, in some jurisdic- 
tions, the “under twenty-five risks” are re- 
fused Automobile Liability Insurance. As 
may well be expected, this presents too 
great a temptation for some people, and to 
avoid the higher premium, or to enable a 
minor to procure liability insurance, there 
has arisen and will arise situations where 
the aforementioned difficulties were hoped 
to be avoided by the comparatively sim- 


ple practice of registering the automobiles 
in the name of a person over twenty-five 
years of age and /or having the older per- 
son apply for the liability policy and false- 
ly state that he or she is the owner of the 
vehicle. The question of whether such ac- 
tion on the part of the applicant is suffi- 
cient to allow the insurer to avoid the pol- 
icy is thus presented. 


This specific topic has been recently 
made the subject of an annotation which 
appears in 33 ALR 2d 941-956, and more 
recently, the leading case in this annota- 
tion was mentioned in Case and Comment, 
May-June 1954, page 40. Inasmuch as this 
case crystalizes the problem at hand, the 
summary of the case is herein incorporated 
as it appeared in Case and Comment, 
supra: 


“AUTOMOBILE INSURANCE—mis- 
representation as to ownership. One in- 
jured by an automobile and recovering 
a judgment against its driver brought in 
Didlake v. Standard Insurance Co., 195 
F. 2d 247, 33 ALR 2d 941, an action 
against the automobile liability insurer, 
to recover under a clause of the policy 
including as ‘insured’ any person using 
the automobile with the ‘permission’ of 
the named insured. It appeared by writ- 
ten stipulation that the policy had been 
secured by the false representation of the 
named insured that he was the sole own- 
er of the vehicle, whereas actual sole 
ownership, possession and control of the 
automobile were in the driver, to whom 
the insured would not have issued the 
policy because of his minority. 


A summary judgment for the de- 
fendant was affirmed by the Tenth Cir- 
cuit, which, in an opinion by Chief Jus- 
tice Phillips, held that the false repre- 
sentation was material to the risk and 
sufficient for avoidance of the policy, 
and that, in any event, the vehicle was 
not being used with the ‘permission’ of 
the named insured, who did not have 
the power to grant or withhold permis- 
sion.” 


The above quotation fairly states the 
problem which is the subject of this dis- 
cussion. At the outset, we will endeavor to 
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establish the various problems revealed in 
the memorandums submitted and to con- 
dense the usual rules of law applicable. 
After this brief discussion, a summary of 
the law in the various jurisdictions will be 
presented. 

The general rule of law in most juris- 
dictions pertaining to any type of insur- 
ance is that a material false representation 
in an application for an insurance policy 
is grounds for the insurer to avoid the 
policy. The key word and the crux of this 
proposition is the interpretation given to 
the phrase “material representation.” 
What is considered a material misrepresen- 
tation and how such is to be determined 
varies from jurisdiction to jurisdiction, and 
is governed by either statutory provision, 
or case law, or both. As has been previous- 
ly indicated, the scope of this report has 
been limited to the misrepresentation of 
the identity of the owner and is not ex- 
tended to the condition of the title with 
regard to sole ownership. The so-called 
majority rule of law is that a misrepresen- 
tation of the true identity of the owner is 
material to the risk undertaken and, there- 
fore, is grounds for the insurer to avoid 
the policy. Certain cases cited infra will 
illustrate methods the courts have adopted 
to prevent avoidance of the policy. In 
most states there are no cases directly in 
point on this topic, and the result to be 
anticipated must be based on analogy from 
other types of insurance cases. The burden 
of proof and the method of proving ma- 
teriality to the risk varies considerably in 
the several jurisdictions. 

The annotation in 33 ALR 2d. page 951, 
best states the basis for the so-called ma- 
jority rule: It is therein stated that an 
insurance company which issues liability 
insurance should be entitled to assume 
that the named insured will use the auto- 
mobile most of the time which would not 
be so if the true owner was not the insured 
named. The insurance company is en- 
titled to consider the age and driving 
habits of the insured, and the mental and 
physical faculties of the prospective in- 
sured, before assuming the risk and issuing 
a policy of liability insurance. 

In the first instance, the various forms 
of statutory provisions will be discussed. 
Those provisions pertinent to the subject 
are by no means uniform. Some states have 
no statutory provisions whatever in re- 
gard to this subject, while others have 
statutes that vary in terms, particularly as 
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to what is necessary to establish materiality 
and grounds for avoidance. Of the forty 
states included in this survey, eighteen of 
them have statutes pertaining to either the 
effect of a misrepresentation or what type 
of misrepresentation is considered material, 
or both. A typical example of a statute 
pertaining to the effect of a misrepresenta- 
tion is found in Missouri Statutes, Article 
303.190, Section 6 (1), wherein it is stated: 


“No statement made by the insured 
or on his behalf and no violation of said 
policy shall defeat or void said policy.” 


This statute is fairly uniform among 
states that have statutory provisions per- 
taining to the effect of a misrepresentation 
in an insurance policy. Likewise, a typical 
statute as to the materiality of a misrepre- 
sentation in an application for insurance is 
Article 26-0225 of the North Dakota Code: 


“No oral or written misrepresentation 
made in the negotiation of a contract 
or policy of insurance by the insured or 
in his behalf shall be deemed material 
or shall defeat or void the policy or pre- 
vent it attaching unless such misrepre- 
sentation shall have been made with 
actual intent to deceive or unless some 
matter misrepresented increased the risk 
of loss.” 


For similar statutes as to materiality see 
statutory provisions of Alabama, Wiscon- 
sin, Minnesota, Illinois, Tennessee, Michi- 
gan and Ohio. This statute in regard to 
the materiality of a misrepresentation is 
stated negatively and in these states ob- 
viously the insurer has the burden of es- 
tablishing that the misrepresentation was 
made with actual intent to deceive or that 
the misrepresentation increased the risk of 
loss. By its very nature, the principal sub- 
ject under discussion presupposes an in- 
tent to deceive and some Courts have 
recognized the presence of an_ increased 
risk of loss under these facts. However, it 
should be noted that the grounds for avoid- 
ing an insurance policy are stated differ- 
ently in statutory _—- of other states. 
Two or three additional statutes are here- 
in discussed for the purpose of illustrating 
the various types that are in effect. The 
Texas Statute provides that a false state- 
ment in the contract of insurance render- 
ing the contract voidable is of no effect, 
unless it can be shown that the thing mis- 
represented was material to the risk—ma- 
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teriality being a question of fact to be de- 
termined by the Court or jury trying the 
case. This Statute in reality results in prac- 
tically the same situation as the North 
Dakota Statute, supra, inasmuch as it is to 
be anticipated that materiality is a ques- 
tion of fact to be determined by the judge 
or jury. If anything, this provision on its 
face, without the intent to deceive provi- 
sion, is less stringent than the previously 
mentioned Statute. In New York the Stat- 
ute provides that materiality sufficient to 
avoid a policy depends on whether the fact 
misrepresented would have led to a refusal 
by the insurer to make such contract. It 
also provides that evidence of the practices 
of the insurer with respect to the rejection 
of similar risks is admissible. Once again 
we would like to observe that this probably 
is similar to the existing law in most juris- 
dictions. The statutes themselves do not 
solve the problem conclusively but do as- 
sist in pointing out the burden to be met. 
What we are particularly interested in is 
how the Courts are administering and in- 
terpreting these Statutes, and in jurisdic- 
tions without Statutes, what the status of 
the law is. The memorandums only reveal 
a handful of cases that are in point. We 
will briefly set forth these cases to deter- 
mine the method of attack used by the 
Courts. Unless a case presents a strong 
analogy and contains a close factual situ- 
ation to the problem at hand we will not 
discuss it in the body of this report. Cases 
that may be used as a basis for analogy are 
cited in the jurisdictional survey attached 
hereto. 

Before proceeding further, your atten- 
tion is called to some interesting statistics. 
Only two states have expressly held that a 
misrepresentation of the true owner of an 
automobile in the principal situation is 
grounds for avoidance of the policy. Our 
reports inform us that a majority of states 
have indicated by similar cases or by their 
statutory provisions that this will be the 
course they will follow. A few reports in- 
dicate that their jurisdictions would prob- 
ably follow an opposite course on the basis 
of prior decisions or by implication from 
analagous cases. However, the decided cas- 
es reveal a dangerous trend. Usually some 
plausible excuse to declare the misrepre- 
sentation not material to the risk is found, 
if at all possible. With this in mind coun- 
sel involved with this problem must real- 
we that the Courts wili endeavor to up- 
hold a liability insurance policy if reason- 
able grounds for doing so are available. 
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The cases in point or nearly in point are 
hereafter summarized. From these cases it 
will readily become evident that an insur- 
ance lawyer faced with this problem must 
be extremely cautious in his conclusions 
from analagous cases. 

The first important case that holds a 
misrepresentation in an application as to 
the ownership of an automobile is grounds 
for the insurer to avoid the policy, is Did- 
lake v. Standard Insurance Company, 
supra. It should be noted that in this par- 
ticular case it was stipulated that there had 
been a misrepresentation, and that the in- 
surer would not have issued the policy to 
the real owner if he had applied, due to 
his minority. This obviously was a strong 
case on its facts, since it was conclusively 
shown that this particular insurance com- 
pany would not have issued the policy to 
the true owner because of his age. This 
convinced the Court that if this fact had 
been known, the insurance company would 
not have assumed the risk. If the company 
would have issued policies to minors, a 
different result may have been reached by 
the Court, even though the insurance com- 
pany has a right to choose the persons with 
whom they contract. For this reason, we 
suggest this case is a strong one from the 
standpoint of avoidance. Likewise, in Em- 
ployers Liability Insurance Company v. 
Maguire, 65 Pa. D & C 231, wherein the 
true owner of an automobile was the son of 
the applicant it was held that the false rep- 
resentation avoided the policy. The Court 
ruled that this misrepresentation was ma- 
terial because the identity of the owner of 
the car is significant inasmuch as the age 
of the driver is known to bear directly on 
the risk assumed. Further, it was stated 
that the insurance company had the right 
to choose with whom it contracted. There- 
fore, this policy was held to have been 
voided by the material misrepresentation. 
This decision is that of a trial court, but 
in the absence of other authority it would 
indicate the leaning of the Pennsylvania 
courts in regard to this subject. 

Another case worthy of note is Royal 
Indemnity Co. v. Hook, 155 Va. 956, 157 
S.E. 414. This case would indicate that Vir- 
ginia is in line with the principle that a 
misrepresentation as to ownership is ma- 
terial to the risk and grounds for the in- 
surance company to avoid the policy. The 
insured stated in her application that she 
was the owner of a certain automobile 
when in reality her minor son was. The 
Court stated: 
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“These are not idle stipulations, and 
it is easy to understand how an insur- 
ance company might be willing to issue 
a policy to A which it would refuse to 
B. One risk might be good and the 
other bad. The answer as to ownership 
was material to the risk and was untrue 
and for that reason Section 4220 of the 
Code does not govern.” 


However, it should be explained that the 
holding in this case was that the company 
agent knew of this misrepresentation when 
made, and, therefore, the company was 
estopped from questioning the truth of the 
representation. Because of the knowledge 
of the agent imputed to the principal com- 
pany, the policy could not be avoided. 
This phase of any similar case should be 
thoroughly investigated. Finally, from the 
position of avoidance of a policy issued to 
one falsely stating that he is the owner 
when in reality a minor is, Northwestern 
Nat. Cas. Co. v. Bettinger, 111 F. Supp. 
511 (D.C. Minn.) should be considered. 
There, a mother applied for liability in- 
surance representing falsely she was the 
owner of a vehicle and failing to disclose 
that her minor son would be the sole driv- 
er of the car. In reality her son, seventeen 
years old, was the true owner. The Court 
held: 


“The fact that the insurance agent was 
not informed that Lawrence would be 
the sole driver did not constitute any 
misrepresentation.” 


The Court apparently ignored the “sole 
owner” clause in the policy. Nevertheless, 
the Court found for the insurance company 
on the basis that there was no insurable 
interest in the insured. The title was in the 
son at the time of the accident; therefore, 
the mother had no insurable interest in the 
automobile and the insurer had no obliga- 
tion to pay the judgment entered against 
her. This is a different ground to avoid a 
policy, but the result is just as effective. 
However, no Minnesota case law was cited 
in this decision. 

To the contrary effect, your attention is 
called to Midstates Ins. Co. v. Brandon, 
340 Ill. App. 470, 92 N.E. 2d 540, wherein 
the minor’s father procured a liability in- 
surance policy on the automobile owned by 
his minor son. The Court said: 


“The right of the insured to recover 
does not depend upon his being the 
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holder, in fact, of either a legal or equit- 
able title or interest in the property, but 
whether he is primarily charged at law 
or in equity with an obligation for which 
he is liable.” 






The Court indicated that since the cov- 
erage afforded the insured was against 
damage arising out of the maintenance, 
ownership, or use of the automobile with 
no restriction on the named insured’s right 
to permit anyone to use the car involved, 
no harm or prejudice was done in that the 
son would have undoubtedly used the car 
had it been owned by the father. 

A good illustration of a point stretched 
to achieve the desired result of upholding 
a policy is contained in Churchman v. In- 
gram, 56 S. 2d 297. In this Louisiana case, 
the Court said that the inconsistency of 
statements of father and son as to the own- 
ership of the automobile did not avoid the 
policy for the reason that the father and 
and son were not qualified themselves to 
decide who was the true owner; that being 
a conclusion of law which they were not 
themselves qualified to determine. 


From the brief summary of these cases, 
the problem we are confronted with is ap- 
parent. Many factors must be considered 
in handling a case with this factual situ- 
ation. In some states the decision probably 
would hinge on whether the insurance 
company would insure a minor. If they 
would not, the question of proof becomes 
easier. If they would, but only at a higher 
premium, the situation is more difficult. 
Also to be considered is whether there are 
grounds of waiver or estoppel applicable 
against the company because of the knowl- 
edge of an agent. Will the Courts decide 
that the permission of the named insured, 
or omnibus clause, is broad enough to rule 
that the misrepresentation is not material 
in any event? We are also faced with the 
proposition that there has been a growing 
tendency among the courts of the various 
jurisdictions, to protect the injured person 
if at all possible, and an apparent reluc- 
tance to void a policy if there is any basis 
to support coverage. Therefore, although 
the following jurisdictional review would 
indicate that most courts would in all 
probability decide in favor of avoidance, 
caution should not be thrown to the winds, 
since it can be expected that the court will 
support the validity of the policy if there 
are any plausible grounds to do so. Finally, 
it is suggested that any similar claims 
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should be fought vigorously in an effort to 
prevent the intolerable situation of insur- 
ance covering known poor or unacceptable 
risks for the premium rates of an adult 
over twenty-five years of age. 

Directly following this paragraph is a 
State by State review of the collected au- 
thorities submitted by the members of this 
Committee. It should be added that these 
reports have been condensed from the 
memorandums as originally submitted. It 
is the Committee’s hope that this survey 
may be of some help to the members of 
the Association.* 


Respectfully submitted, 


SANFoRD M. CHILCOTE, Chairman 
A. Frank O’KELLEy, Vice-Chairman 
Rosert C. ALEXANDER 

Rosert D. ALLEN 

MILTON L. BAIER 


INSURANCE COUNSEL JOURNAL 


Page 367 


Jay H. Brown 

STANLEY M. Burns 

ALvIN R. CuristTovicn, Jr. 
S. A. CROWLEY 

JAMEs B. Donovan 

LoGAN Forp 

FRANK J. KNAPP 

Frep M. Mock 

J. Wooprow Norveti 
Frep T. Porter 

Forrest S. SMITH 

Gorpon H. SwEANY 
Davin L. TRESSLER 

S. Burns WESTON 
Ex-officio: Gro. W. YANcEY 


*The Committee desires to express its appre- 
ciation to David B. Fawcett, Jr., Esq., associated 
with the firm of Dickie, McCamey, Chilcote, Reif 
& Robinson, for the assistance afforded the Com- 
mittee in the preparation of this report. 


JURISDICTIONAL SURVEY 
Summarized from Memorandums of Law Submitted by 


Committee Members 


ALABAMA 


A. R. Curistovicu, JR., Reporter 

1. Statutes. 

A. 22 Louisiana Revised Statutes 619. 

“No written or oral misrepresentation, a 
warranty therein made, in the negotiation 
of a contract or policy of insurance, or in 
the application therefor or proof of loss 
thereunder, shall defeat or void the policy, 
or prevent its attaching, unless oh mis- 
representation is made with actual intent 


ARIZONA 
No report. 


ARKANSAS 


S. A. Crow.ey, Reporter 
1. Statutes. 
None. 
2. Applicable case law—by analogy. 
A. Securities States Fire Insurance Com- 


to deceive, or unless the matter misrepre- 
sented increase the risk of loss.” 

2. Applicable case law—by analogy. 

A. Liberty National Life Insurance 
Company v. Trammell, 51 S. 2d. 174—for 
the insurer to avoid an insurance policy it 
must show the representations were false; 
and that they were either made with intent 
to deceive or increased the risk and that the 
insurer relied on the representation to his 
prejudice. 

3. Conclusion. 

That the insurer would in all probabil- 
ity have a difficult time in proving that it 
was materially prejudiced by the misrepre- 
sentation sufficiently to avoid the policy. 
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pany v. Harris, 251 S.W. 2d 115—it was 
held that a “sole ownership” clause in a 
fire policy is valid and voids a contract 
if the ownership is otherwise, but such a 
clause may be waived by the insurer, as 
when it has been informed of the nature of 
the title and thereafter requests proof of 
loss with knowledge of the violation of 
the sole ownership provision. 

8. Conclusion. 

Not sufficient decided law to reach any 
definite conclusion. 


CALIFORNIA 
No report. 
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COLORADO 
Locan Forp, Reporter 


1. Statutes. 

None. 

2. Applicable case law—by analogy. 

A. Cases involving misrepresentations as 
to title in an application for fire insurance. 


a. Merchants Mutual Fire Insurance 
Company v. Harris, 51 Colo. 95, 116 
Pac. 143—interpreted an uncondition- 
al and sole ownership clause in a fire 
insurance policy. The Court recog- 
nized that a misrepresentation as to 
the ownership in an application for 
fire insurance would void the policy, 
but held the ownership clause was not 
violated when it was not revealed by 
the applicant that the property in- 
sured was subject to a mortgage. 

. Conn. Fire Insurance Company v. 
Colorado Leasing, Mining & Milling 
Company, 50 Colo. 424, 116 Pac. 154 
—in interpreting a sole and uncondi- 
tional ownership clause stated that 
this clause did not distinguish be- 
tween legal and equitable estates in 
fee. The Court held that equitable 
title was in the applicant, and the in- 
sured could recover under the policy. 


B. Cases involving misrepresentations in 
applications for life insurance. 


a. Johnson v. State Farm Life Insurance 
Company, 176 F. 2d 83 (CCA, 10th)— 
a false statement in the application 
which is material to the risk will void 
the policy whether made in good faith 
or otherwise. The Court held that 
there was a waiver on the part of the 
Insurance Company since they ac- 
cepted the application with incom- 
plete answers, and therefore the policy 
could not be voided. 


. Sentinel Life Insurance Company v. 
Blackmer, 77 F. 2d 347—the falsity of 
a representation in a life insurance 
policy will not constitute a defense to 
an action on a policy of insurance un- 
less it was intentionally untrue or was 
made with reckless disregard for its 
truth or falsity. 


3. Conclusion. 


The Colorado cases reveal a tendency on 
the part of the Court to be anxious to up- 
hold the right of the insured, and refuse 
to void a policy unless the facts clearly jus- 
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tify it. Naturally, whether the representa- 
tion is material to the risk is a question of 
fact. Although it is thought that the Colo- 
rado Courts would avoid a policy under 
the circumstances of the principal topic, it 
should be remembered that this jurisdic- 
tion reveals a tendency to seek a path 
around avoidance. 


CONNECTICUT 
James B. Donovan, Reporter 


1. Statutes. 
None. 

2. Applicable case law—by analogy. 

A. Scofield Company v. Agricultural In. 
surance Company, 109 Conn. 673, 145 A. 
38—a fact is material to the consideration 
of a contract of insurance when, in the 
judgment of reasonably careful and intel- 
ligent persons, it would so increase the de- 
gree or character of the risk of the insur- 
ance as to substantially influence its issu- 
ance or substantially affect the rates of the 
premiums. When such is the case, insur- 
ance contracts have been held to be void. 

3. Conclusion. 

It is believed that the misrepresentation 
of the identity of the minor owner would 
result in avoiding the policy issued if the 
Company desired to repudiate the policy. 


DELAWARE 
Forrest S. Smitn, Reporter 


1. Statutes. 

None. 

2. Applicable case law—by analogy. 

A. Brooks Transportation Company 1. 
Merchants Mutual Casualty Company, 17! 
A. 207—involved a breach in respect to the 
radius of use of the vehicle in question. 
The insured had stated in his application 
that he would use his trucks principally in 
Baltimore and it was alleged he used them 
for long distance hauling. The Court held 
from the facts that the jury should decide 
if there was any breach; if there was, the 
Court instructed that the breach would be 
a defense and the plaintiff could not re 
cover. 

8. Conclusion. 

No adequate case law to reach a prob 
able result. 


FLORIDA 
A. FRANK O’KELLEyY, Reporter 


1. Statutes. 
None. 
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2. Applicable case law—by analogy. 


A. In an application for life insurance, 
any false misrepresentation as to a material 
fact, made with knowledge of its falsity 
and acted on by the insurer, voids the 
policy. 

a. Mutual Life Insurance Company of 

N. Y. v. Hilton-Green, 241 U.S. 613. 

b. Pan-American Life Insurance Com- 

pany v. Fowler, 164 F. 2d 199. 

. New York Life Insurance Company v. 
Bullock, 59 F. 2d 747. 

. Mutual Life Insurance Company of 
N. Y. v. Denton, 93 Fla. 276, 112 So. 
53. 

. New York Life Insurance Company v. 
Bullock, 59 F. 2d 747. 

. Mutual Life Insurance Company v. 
Denton, 93 Fla. 276, 112 So. 53. 


B. A question propounded to applicant 
is material when it tends to elicit a reply 
which would naturally and reasonably in- 
fluence the judgment of the indemnitor in 
making the contract of insurance, or in es- 
timating the degree or character of the risk, 
or in fixing the rate of premium. 


a. New York Life Insurance Co. v. Bul- 
lock, Supra. 

b. Mutual Life Insurance Co. of N. Y. 
v. Denton, Supra. 


C. An intentional concealing of the fact 
of loss in an application for antedated lia- 
bility policy is a material fact because of 
its influence on the judgment of the under- 
writer as to whether or not to enter into 
the contract. 


a. Mass. Bonding and Insurance Co. v. 
Hoxie, 129 Fla. 332, 176 So. 480—such 
a concealment is a fraud which en- 
titles the insurer to cancel the policy. 
3. Conclusion. 
Not ventured in the absence of a closer 
case. 


GEORGIA 
A. Frank O’KELLEy, Reporter 


1. Statutes. 

None. 

2. Applicable case law—by analogy. 

_A. A fradulent material misrepresenta- 
tion as to a known fact, made with view to 
procuring a policy of life or accident and 
health insurance, will avoid the policy. A 
“material misrepresentation” is one that 
would affect the nature of the risk—one 
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that would influence a prudent insurer to 
accept the risk or in fixing the amount of 
premiums in the event of acceptance. 


a. Martin v. Metropolitan Life Insur- 
ance Co., 192 F. 2d 167. 

b. Mutual Benefit Health & Accident 
Ass'n. v. McCranie, 178 F. 2d 745. 

c. Preston v. National Life & Accident 
Insurance Co., 196 Ga. 217, 26 S.E. 
2d 439. 

. National Life & Accident Insurance 
Co. v. Camp, 77 Ga. App. 667, 49 
S. E. 2d 670. 

. National Life & Accident Insurance 
Co. v. Dorsey, 69 Ga. App. 734, 26 
S. E. 2d 654. 

. Vaughn v. National Life & Accident 
Insurance Co., 189 Ga. 121, 5 S.E. 2d 
238. 

. Mutual Benefit Health & Accident 
Ass'n. v. Marsh, 60 Ga. App. 431, 4 
S.E. 2d 84. 


B. When an automobile liability policy 
provided that trucks would not be op- 
erated beyond a 500 mile radius from At- 
lanta, and where an accident occurred 275 
miles from Atlanta while a truck was re- 
turning from a city more than 500 miles 
away, the risk was materially increased and 
the insurer was discharged from liability 
for such accident. 


a. Wallace v. Virginia Surety Co., Inc., 
80 Ga. App. 50, 55 SE 2d 259. 
3. Conclusion. 


Not adequate case law for a definite op- 
inion. 


IDAHO 
Gorpon H. Sweany, Reporter 


1. Statutes. 
None. 


2. Applicable case law. 


A. Charlton v. Wakimoto, 70 Ida. 276, 
216 P. 2d 370—the applicant made false 
statements as to past accidents and arrests 
for reckless driving and they were held to 
“constitute warranties as to material facts.” 
The Court stated, “As a general rule ma- 
terial misrepresentation of fact on the part 
of the insured which induced the insurer 
to assume the risk which otherwise it 
would not have taken, constitute legal 
grounds for avoidance—and a contract of 
insurance and liability on the insurer may 
be avoided by reason of fraud in the incep- 





Page 370 


tion of the contract, or concealment, or mis- 
statement of matters material to the risk. 


B. See Hawkeye Casualty Company v. 
Western Underwriters Association, 53 F. 
Supp. 256. 


3. Conclusion. 

The Charlton case by analogy would in- 
dicate that under the facts of the princi- 
pal topic, the chances of an avoidance 
would be favorable. 


ILLINOIS 
Davip L. TREssLerR, Reporter 


1. Statutes. 


A. Illinois Insurance Code, Chapter 73, 
Paragraph 766: 


“No misrepresentation or false warranty 
made by the insured or on his behalf in 
the negotiation for policy of insurance, or 
breach of a condition of such policy shall 
defeat or void the policy or prevent its 
attaching unless such misrepresentation, 
false warranty or condition shall have been 
stated in the policy or endorsement or rid- 
er attached thereto, or in the written ap- 
plication therefor, of which a copy is at- 
tached to or endorsed on the policy, and 
made a part thereof. No such misrepresen- 
tation or false warranty shall defeat or 
void the policy unless it shall have been 
made with actual intent to deceive or ma- 
terially affect either the acceptance of the 
risk or the hazard assumed by the com- 


pany...”. 
2. Applicable case law. 
A. Mid-States Insurance Company uv. 


Brandon, Supra.—is cited in the body of 
the report. 


3. Conclusion—The situation under dis- 
cussion would not be grounds for avoid- 
ance if the insurer cannot show it would 
not issue a policy to a minor. Caveat, 
where the Insurance Company can prove 
that it would not issue a policy to a minor, 
the false statement is believed to consti- 
tute fraud or false warranty materially af- 
fecting the acceptance of the risk or the 
hazard assumed. 


INDIANA 
Rosert C. ALEXANDER, Reporter 
1. Statutes. 
None. 
‘2. Applicable case law. 
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A. When a representation made by an 
a mange influences the underwriter in de- 
ciding upon the risks assumed and the 
rate of compensation for taking it, then 
such a statement is material, for it affects 
the willingness of the insurer to enter the 
contract. 


a. Representations in an application for 
life insurance—Guardian Life Insur- 
ance Co. of America v. Barry, 109 Ind. 
App. 286, 32 N.E. 2d 599. 

. Representations in an application for 
accident insurance—Prentiss v. Mutual 
Benefit Health & Accident Ass’n., 109 
F. 2d 1 (C.A. Ind.). 

. Representation in application for au- 
tomobile liability insurance as to in- 
sured’s age. The insured stated he was 
25 when he was in fact under 21. This 
was held to be a material misrepre- 
sentation since insurance companies 
generally either refuse such a risk, or 
if they accept it charge a higher rate 
of premium. State Farm Mutual Au- 
tomobile Insurance v. Mossey, 195 F. 
2d 56 (C.A. Ind.). 


3. Conclusion. 


Materiality would be a question of fact 
for a jury, but the cases would indicate 
that in the topic under consideration, the 
policy would be avoided. 


IOWA 
Davip L. TREssLeR, Reporter 


1. Statutes. 


A. Iowa Code Annotated. 

Sec. 515.101—“Any condition or stipula- 
tion in an application, policy, or contract 
of insurance, making the policy void be- 
fore the loss occurs, shall not prevent re- 
covery thereon by the insured, if it shall be 
shown by the plaintiff that the failure to 
observe such provision or the violation 
thereof did not contribute to the loss.” 

Sec. 515-102,—“‘Any condition or stipula- 
tion referring: . . . 


2. To the title or the ownership of the 
property insured. ... 

9. To the fraud of the insured in the 
procurement of the contract of in 


d or 
515. 


surance . . . shall not be chan 
affected by the provisions o 
101.” 


Sec. 515.105,—“Nothing in Section 515. 
101-515.102 shall be construed to change 
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the limitations or the restrictions respect- 
ing the pleading or proving of any defense 
by an insurance company to which it is 
subject by law.” 


2. Applicable case law—by analogy. 

A. Conrad v. Farmers Mutual Hail In- 
surance Ass’n. of Iowa, 233 Iowa 828, 273 
N.W. 913—an insurer will not be permitted 
to avoid a policy by taking advantage of 
the statements in the application, material 
to the risk, which are due to mistake or 
negligence of its agent and not to bad faith 
of the insured. 

B. Abraham v. Hartford Fire Insurance 
Co., 244 N.W. 675—In an action on an au- 
tomobile theft policy whether insured was 
unconditional and sole owner, where she 
had assigned a certificate of registration to 
her daughter, was held to be a question for 
a jury as to whether this was a misrepresen- 
tation of a material fact that would affect 
the issuance of a policy. 


3. Conclusion. 

In the principal situation, by analogy, 
it would seem that the Iowa Courts might 
well decree an avoidance on behalf of the 
insurer. 


KANSAS 
S. A. CRow.ey, Reporter 


1. Statutes. 

A. Kansas Statutes, Article No. 40-2205, 
Sub. Sec. C—provides in effect that any 
false statement in the application for an in- 
surance policy covered by this Act may not 
bar the right to recover thereunder, un- 
less such false statement materially affect- 
ed either the acceptance of the risk or the 
hazard assumed by the insurer. 


2. Applicable case law—by analogy. 

A. Marret v. The World Fire and Marine 

Insurance Co., 160 Pac. 2d 664—judgment 
for defendant insurance company because 
of the misrepresentation of a private club 
manager as to ownership of the property 
in his application for insurance. 

B. The Old Colony Insurance Co. wv. 
Kansas Public Service Co., 121 Pac. 2d 193 
-husband represented he owned property 
that was owned by him and his wife joint- 
ly, such a title did not satisfy a provision 
avoiding an insurance policy if his interest 
is any other than sole and unconditional 
ownership. 


3. Conclusion. 
Insufficient law for a valid conclusion. 
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KENTUCKY 
Davin L. TRESSLER, Reporter 


1. Statutes. 
A. Kentucky Revised Statutes, 304.656. 


“All statements or descriptions in any 
application for insurance policy or in 
negotiations therefor, by or in behalf of 
the insured, shall be deemed to be repre- 
sentations and not warranties. Misrepre- 
sentations, unless material or fradulent, 
shall not prevent a recovery on the policy.” 


2. Applicable case law—by analogy. 

A. Sovereign Camp WOW v. McDaniel, 
251 Ky. 212, 64 S.W. 2d 581—The mater- 
iality of an answer in an application for 
insurance is determined by whether the in- 
surer would have taken the risk had the 
answers been otherwise. 

B. Calvert Fire Insurance Co. v. Horn, 
253 S.W. 2d 10—Where an automobile col- 
lision and upset policy stated it did not 
cover the vehicle while used as a public 
livery conveyance unless such was speci- 
fically declared in the policy and _ pre- 
mium charged therefor, but almost im- 
mediately it was used as a taxi, it was held 
that if at the time the insured took out 
the policy he knew he was going to use 
the vehicle as a taxi, the representation 
was a false representation and material to 
the risk which voided the policy, and even 
if his intent was to use the automobile for 
pleasure, later use as a taxi clearly was not 
covered by the policy. 


3. Conclusion. 


The question of the materiality of the 
misrepresentation in the principal situ- 
ation and whether it affected the risk 
would be a question of fact. 


LOUISIANA 
A. R. Curistovicn, JR., Reporter 


1. Statutes. 


A. Louisiana Revised Statutes, 22: 619. 

“Except as provided in Sub-section B of 
this Section and R.S. 22:692, no oral or 
written misrepresentation or warranty 
made in the negotiation of an insurance 
contract, by the insured or on his behalf, 
shall be deemed material or defeat or 
avoid the contract or prevent it attaching, 
unless the misrepresentation or warranty is 
made with the intent to deceive.” 
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2. Applicable case law. 

A. Churchman v. Ingram, 56 S. 2d 297, 
cited in the body of the report—held no 
avoidance. 


3. Conclusion. 

B. Guin v. Comm. Casualty Insurance 
Co., 68 S. 2d. 752—involved a fire policy 
on a truck, and it was held that the policy 
would not be voided since the misrepre- 
sentation had no effect on the loss. 

That the insurer would in all probabil- 
ity have a difficult time in proving that it 
was materially prejudiced by the misrepre- 
sentation. 


MAINE 
No report. 


MARYLAND 
Forrest S. SMITH, Reporter 


1. Statutes. 

None in point. 

2. Applicable case law. 

A. Commonwealth Casualty Co. v. Ar- 
rigo, 160 Md. 595, 154 A 136. This case 


involved a violation of the sole ownership 
clause and the court held no avoidance. 


3. Conclusion. 

The crucial point might well be whether 
the Insurance Company involved has a pol- 
icy of insuring minors or not. If it does, 
the Courts lean toward protecting the in- 
sured; if it does not, the policy obta‘ned 
by fradulent statements might relic e the 
company of responsibility. 


MASSACHUSETTS 


No report. 


MICHIGAN 
Rosert C. ALEXANDER, Reporter 


1. Statutes. 


A. 3 Comp. Laws 1929, Sec. 12444 (Stat. 
Ann. Sec. 24.280). 

“The falsity of any statement in the ap- 
plication for any policy covered by this 
chapter (This section is found in Chapter 
11, ‘Life and Casualty Insurance Con- 
tracts’ of Chapter 242, “General Insurance 
Law’) shall not bar the right to recovery 
thereunder unless such false statement was 
made with actual intent to deceive or un- 
less it materially affected either the ac- 
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ceptance of the risk or the hazard as- 
sumed by the insurer.” 


2. Applicable case law—by analogy. 

A. Ranger, Inc. v. Equitable Life As- 
sur. Soc. of U. S., 196 F. 2d 968 (C.A. 
Mich.)—the insurer apparently would not 
be relieved from liability unless the mis- 
representation (1) was made with actual 
intent to deceive, or (2) materially affect- 
ed either (a) the acceptance of the risk, or 
(b) the hazard assumed by the insurer. 
Thus, this case held that the material mis- 
representation in the application invali- 
dated the policy even though made in good 
faith and in ignorance of its falsity. 

B. Prudential Insurance Co. of America 
v. Ashe, 2 66 Mich. 667 and Mutual Bene- 
fit Health & Accident Ass’n. v. Snyder, 109 
F. 2d 469 (C. A. Mich.)—a representation 
made by an applicant influencing the un- 
derwriter in deciding upon the risk as- 
sumed and the rate of compensation for 
taking it is material since it affects the wil- 
lingness of the insurer to enter the con- 
tract. 


3. Conclusion. 


The materiality of the misrepresentation 
will depend on the type of risk and prob- 
ably is a question of fact for the jury to 
decide. 


MINNESOTA 
S. Burns WEsTON, Reporter 


1. Statutes. 


A. Minnesota Statutes Annotated (1946) 
Sec. 60.85. 

“No oral or written misrepresentation 
made by the assured, or in his behalf, in 
the negotiation of insurance, shall be 
deemed material, or defeat or avoid the 
policy, or prevent its attaching, unless 
made with intent to deceive and defraud, 
or unless the matter misrepresented in- 
crease the risk of loss.” 


2. Applicable case law. 


A. Northwestern National Casualty Co. 
v. Bettinger—Supra—cited in the body of 
this report. This case allowed avoidance 
of the policy on the basis that the mother 
had no insurable interest and that the in- 
surer had no obligation to pay the judg: 
ment which was obtained against her. 


3. Conclusion. 


It is revealed that the Court of Appeals 
cited no Minnesota authority in this case, 
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and the course the Minnesota Courts 
would take is not clear. 


MISSISSIPPI 
A. R. Curistovicn, JR., Reporter 


1. Statutes. 
None. 


2. Applicable case law—by analogy. 

A. National Casualty Co. v. Johnson, 67 
S. 2d 865—involved a hospital policy and 
the Court indicated that falsity as to any 
representations made by the insured would 
only bar recovery if they materially af- 
fected either the acceptance of the risk or 
the hazard assumed by the insurance com- 
pany. 

3. Conclusion. 

Not sufficient law to reach a definite 
conclusion. 


MISSOURI 
Frep T. Porter, Reporter 


1. Statutes. 

A. Missouri Motor Vehicle Safety Re- 
sponsibility Law, Article 303.190, Sec. 6 (1). 

“No statement made by the insured or 
on his behalf and no violation of said pol- 
icy shall defeat or void said policy.” 


2. Applicable case law. 


A. No case law found from library 
available. 


3. Conclusion. 
No basis for one. 


MONTANA 


Gorpon H. SwEANY 
Donacp E. Spickarp, Reporters 


1. Statutes. 
Pe Revised Code of Montana, 1947, Title 
Sec. 40-319. Falsity—A representation is 
deemed to be false when the facts fail to 
correspond with its assertions or stipula- 
tions. 

Sec. 40-320. Effect of falsity—If a repre- 
sentation is false in a material int, 
whether affirmative or promissory, the in- 
jured party is entitled to rescind the con- 
tract from the time when the representa- 
tion became false. 

Sec. 40402. A policy of insurance must 
specify: 
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4. The interest of the insured and the 
property insured if he is not the absolute 
owner thereof. 

Sec. 40-508. The violation of a material 
warranty, or other material provision of 
the policy, on the part of either party 
thereto, entitles the other to rescind. 

Sec. 40-305. Materiality is to be deter- 
mined not by the event but solely by the 
probable and reasonable influence of the 
facts upon the party to whom the com- 
munication is due, informing his estimate 
of the disadvantages of the proposed con- 
tract, or in making his inquiries. 

Sec. 40-309. The right to information of 
material facts may be waived, either by the 
terms of insurance or by neglect to make 
inquiries as to such facts, where they are 
distinctly implied in other facts of which 
information is communicated. 


2. Applicable case law—by analogy. 

A. Curtis vs. Zurich General Accident & 
Liability Ins. Co., 108 Mont. 278, 89 P. 2d 
1038. A landlord’s public liability policy 
did not contain representations by the 
owner whether it was a single or multiple 
tenancy, but since the application was fill- 
ed out by the insurer’s agent, the insured 
had the right to coverage under the policy. 
The opinion indicated that if there had 
been false representation on this point, the 
insurer, in the absence of waiver or estop- 
pel, would be entitled to a rescission for 
fraud. 


B. Weyh vs. California Ins. Co., 89 
Mont. 298, 296 Pac. 1030—In the applica- 
tion for automobile fire policy the unin- 
tentional misstatement of the year model 
of the automobile and that it was new was 
held to be a false and material misrepre- 
sentation which by virtue of the statute 
was a warranty, voiding the policy ab 
initio. 

C. Firemen’s Ins. Co. of Newark vs. 
Show, 110 F. Supp. 523 (D. Ct., Mont.)— 
An automobile liability policy issued to 
the son of the title holder of the automo- 
bile was held to be valid on the ground 
that the down payment and payments on 
the purchase of the automobile were act- 
ually being made by the named insured 
and because of the insurer’s agent’s knowl- 
edge of this fact. 


3. Conclusion—Montana would probably 
follow the rule that a material misrepre- 
sentation in the inception voided the 


policy. 
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NEBRASKA 
S. Burns Weston, Reporter 


1. Statutes. 


A. Nebraska Revised Statutes 1943 (Re- 
issue of 1952), Sec. 44—358: 

“No oral or written misrepresentation 
or warranty made in the negotiation for a 
contract or policy of insurance by the in- 
sured, or on his behalf, shall be deemed 
material or defeat or avoid the policy, or 
prevent its attaching, unless such misrepre- 
sentation or warranty deceived the com- 
pany to its injury. The breach of a war- 
ranty or condition in any contract or pol- 
icy of insurance shall not avoid the policy 
nor avail the insurer to avoid liability, un- 
less such breach shall exist at the time of 
the loss and contribute to the loss, anything 
in the policy to the contrary notwithstand- 
ing.” 

2. Applicable case law—by analogy. 

A. The cases reveal that to overcome the 
statute and defeat recovery on the ground 
of fraudulent misrepresentation, the com- 
pany must prove (1) that the representa- 
tions were untrue, (2) were made by the 
insured knowingly, (3) with fraudulent in- 
tent to deceive, (4) were material to the 
risk and (5) were relied upon by the com- 
pany. 

a. Carpenter vs. Sun Indemnity Co., 138 
Neb. 552, 293 N.W. 400—Accident in- 
surance; misrepresentation as _ to 
health. 

. Sorter vs. Citizens’ Mutual Fire Ins. 
Co., 151 Neb. 686, 39 N.W. 2d 276— 
Fire insurance; misrepresentation as 
to ownership. 


3. Conclusion—It is believed that the 
Nebraska Supreme Court would hold that 
a misrepresentation as to ownership should 
be considered material on the ground that 
it deceives the company to its injury. 


NEVADA 
No report. 


NEW HAMPSHIRE 
1. No report. 


2. But see, McCracken vs. Car & General 
Ins. Corp., 55 A. 2d 894—The automobile 
was the property of the son, but the parent 
in his application for the insurance policy 
misrepresented the ownership of the ve- 
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hicle to the company. It was held that by 
reason of the insured’s fraud, the policy 
was void and the insurance company was 
not bound to defend any action against the 
parent. 


NEW JERSEY 
James B. Donovan, Reporter 


1. Statute—None. 


2. Applicable case law—by analogy. 

A. Misrepresentation or concealment by 
an assured in the procurement of a policy 
of insurance if fraudulent and material to 
the risk, will void the policy obtained on 
the faith thereof. 

a. Pacific Mutual Life Ins. Co. ws. 
Rosenthal, 122 N.J. Eq. 155, 192 A. 
742. 

b. U. S. Casualty Co. v. Melee, 123 N.J. 
Eq. 256, 197 A. 49. 

c Citizens Casualty Co. of N. Y. v. Zam- 
brano Trucking Co., 140 N.J. Eq. 378, 
54 A. 2d 721. 


B. Equity will grant relief by way of re- 
scision of an insurance policy upon proof 
of reliance upon material misrepresenta- 
tions untrue in fact, without proof of con- & 
scious or intentional fraud. 

a. Metropolitan Life Ins. Co. v. Lodzin- 

ski, 124 N.J. Eq. 357, 1 A. 2d 859. 


C. If an agent of the insurer, with true 
knowledge, fills in false answers without 
knowledge or collusion by insured, insurer 
will be estopped from relying upon falsity 
of the answers to defeat the policy regard 
less of policy clauses limiting agent’s au- 
thority. 

a. Heake v. Atlantic Cas. Ins. Co., 2% 

N.J. Super. 242, 102 A. 2d 385. 


D. An automobile liability policy pro- 
vided it should comply with the Motor Ve- 
hicle Responsibility Law of any state and § 
was subject to the provisions of the law 
making the liability of the insurer abso 
lute, notwithstanding that the insurer in 
his application had misrepresented that he 
had no previous accident. 

a. Atlantic Cas. Ins. Co. v. Bingham, 10 

N. J. 460, 92 A. 2d 1. 


3. Conclusion—Insufficient law to reach 
any definite conclusion. 


NEW MEXICO 
No report. 
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NEW YORK 
Mitton L. Barer, Reporter 


1. Statutes. 

A. New York Statute, Insurance Law, 
Sec. 149. 

“1. A representation is a statement as to 
past or present fact made to the insurer or 
by the authority of the applicant for in- 
surance or the prospective insured, at or 
before the making of the insurance con- 
tract as an inducement to the making 
thereof. A misrepresentation is a false 
representation, and the facts misrepre- 
sented are those facts which make the rep- 
resentation false. 


2. No misrepresentation shall avoid any 
contract of insurance or defeat recovery 
thereunder unless such misrepresentation 
was material. No misrepresentation shall 
be deemed material unless knowledge by 
the insurer of the facts misrepresented 
would have led to a refusal by the insurer 
to make such contract. 

3. In determining the question of ma- 
teriality, evidence of the practice of the 
insurer which made such contract with re- 
spect to the acceptance or rejection of sim- 
ilar risks shall be admissible.” 


2. Applicable case law—by analogy. 


A. Century Ind. Co. vs. Shergold, 135 F. 
2d 560 (CCA 2, N. Y.). This case involves 
the situation under consideration, but the 
decision is not conclusive one way or the 
other on the problem. 


B. Sebring vs. Fidelity-Phoenix Fire Ins. 
Co., 255 N.Y. 382 (fire insurance case). 
“The question of the materiality of a mis- 
representation or concealment is ordinarily 
for the jury. The usual test relates to the 
effect which knowledge of the fact would 
have on the making of the contract. That 
test is complete if such knowledge would 
influence the parties in making it. If the 
underwriter, with full information, would 
have refused to accept the risk, then the 
concealment is material. The undisclosed 
fact need not be of such a nature as to 
have increased the risk or contributed to 
any loss or damage.” 

C. Stromblad vs. Hanover Fire Ins. Co., 
121 Misc. 322, 201 N.Y.S. 67 (fire insurance 
case). 


“It is well settled that insurance is 
a personal contract. The obligation of the 
insurer does not run with the property. An 
insurance company has the right to choose 
those with whom it will do business.” 
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8. Conclusion—A jury question would 
arise, and the court would charge the jury 
in the language of the statute. 


NORTH CAROLINA 
J. Wooprow Norveti, Reporter 


1. Statutes. 

A. General Statutes of North Carolina, 
Sec. 58-30. 

“All statements or descriptions in any 
application for a policy of insurance, or in 
the policy itself, shall be deemed repre- 
sentations and not warranties, unless ma- 
terial or fraudulent, will not prevent re- 
covery on the policy.” 

B. Sec. 20—279.21, “1... ., No state- 
ment made by the insured or in his behalf 
and no violation of said policy shall defeat 
or void said policy.” (This is part of the 
financial responsibility statute providin 
for $5,000 and $10,000 bodily injury an 
$1,000 property damage coverage but the 
statute provides that additional coverage 
may be provided in the policy and such ex- 
cess or additional coverage shall not be 
controlled by this statute. A policy may 
also contain a clause requiring the insured 
to reimburse the insurer for any payments 
which the insurer would not be obligated 
to make except for the statute.) 


2. Applicable case law—by analogy. 

A. In an application for a policy of life 
insurance every fact stated will be deemed 
material, which would materially influence 
the judgment of the insurance company 
either in accepting the risk or in fixing the 
premium rate. 


a. Bryant vs. Metropolitan Life Ins. Co., 
147 N.C. 181, 60 S.E. 983. 

b. Gardner vs. North State Mut. Life 
Ins. Co., 163 N.C. 367, 79 S.E. 806. 


B. The insurer need not show actual 
fraud or moral turpitude to vitiate the 
policy. If the representation in the appli- 
cation was false and material, and the 
company was ignorant of the falsity, and 
the representation influenced the action of 
the company the policy will be violated. 

a. Schas vs. Ins. Co., 166 N.C. 55. 


b. Bryant vs. Ins. Co., 147 N.C. 101. 


3. Conclusion—Although there are no 
cases dealing with automobile liability 
policies, the rule in the cases stated has 
been followed in automobile collision 


policy cases. 
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NORTH DAKOTA 
Frep T. Porter, Reporter 


1. Statutes. 

A. North Dakota Motor Vehicle Liabil- 
ity Law, Article 26-0225. 

“No oral or written misrepresentation 
made in the negotiation of a contract or 

licy of insurance by the insured or in his 
behalf shall be deemed material or shall de- 
feat or void or prevent its attaching unless 
such misrepresentation shall have been 
made with actual intent to deceive or 
unless some matter misrepresented in- 
creased the risk of the loss.” 


2. Applicable case law. 
A. From the library available, no appli- 
cable case law was found. 


$. Conclusion—None can be reached. 


OHIO 
Rosert C. ALEXANDER, Reporter 


1. Statutes—See Ohio Revised Code, Sec- 
tion 3911.06. 


2. Applicable case law—by analogy. 
A. Any untrue representations material- 


ly affecting the risk relieves the insurer of 
liability if relied on. 


a. Howell vs. Cin. Life, 7 Ohio, 276. 
b. Hartford Protection vs. Harmer, 2 
Ohio St. 452. 


B. If a representation made by an ap- 
plicant influences the underwriter in de- 
ciding upon the risk assumed and the 
rate of compensation for taking it, then 
such statement is material, for it affects the 
willingness of the insurer to enter the con- 
tract. 


a. Mieritz vs. Metropolitan Life Ins. Co., 
11 Ohio Dec. 759. 


C. Ohio Farmers’ Ins. Co. vs. Todino, 
111 Ohio St. 274—This case involved the 
misrepresentation of the ownership of an 
automobile with relation to a fire and theft 
policy. It was held that the policy was 
voided because of the misrepresentation of 
ownership to the insurer. 

D. The Pioneer Mutual Casualty Co. of 
Ohio vs. Pa. Greyhound Lines, 68 Ohio 
App. 139—This case dealt with misrepre- 
sentations as to use of the vehicle in an ap- 
plication for a liability insurance policy, 
and also sets forth the scope of inquiry in 
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determining the materiality of the repre- 
sentation. 


8. Conclusion—The principal problem 
would be for a jury, and the question of 
materiality would depend largely on the 
type of risk. 


OKLAHOMA 
Frep M. Mock, Reporter 


1. Statutes—None. 


2. Applicable case law. 

A. Didlake vs. Standard Ins. Co., 195 F. 
2d 247—This case is discussed in the body 
of this report and holds that when an 
adult applicant for liability insurance for 
an automobile owned by a minor misrep- 
resented the fact of ownership, it was a ma- 
terial fact that avoided the policy. 


3. Conclusion—The principal situation 
would result in an avoidance of the lia- 
bility insurance policy. 


OREGON 


Gorpon H. SWEANY 
DonaLp E. Spickarp, Reporters 


i. Statutes—None. 


2. Applicable case law—by analogy. 

A. Fagg vs. Mass. Bonding & Ins. Co., 
142 Ore. 358, 19 P. 2d 413—Where a policy 
of collision insurance was involved it was 
held that a transfer of ownership from the 
named insured avoided coverage as to the 
automobile, although the insurer in this 
case was held estopped by the knowledge 
of its agent of the failure of title in the 
named insured. 


B. Mass. Bonding & Ins. Co. vs. An- 
deregg, 83 F. 2d 622 (CCA. 9)—The named 
insured made false declarations as to pre- 
vious cancellations by other insurance 
companies on some of the same automo- 
biles, and false declarations as to the place 
of principal use; the court held that the in- 
surer would be entitled to rescind for fraud 
in procuring the policy. 


3. Conclusion—The doctrine is that the 
insurer can rescind or avoid liability by 
reason of fraudulent misrepresentation, but 
few such rescisions are permitted due to 
findings of waiver or estoppel on the part 
of the insurer either directly or through its 
agents. 
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PENNSYLVANIA 
SANFORD M. Cuitcote, Reporter 


1. Statutes—None. 


2. Applicable case law. 

A. Employers Liability Assur. Corp., 
Ltd. vs. Maguire, 65 D & C 227—cited in 
the body of this report. The case held that 
a misrepresentation as to the identity of 
the owner of an automobile is grounds for 
the insurer to avoid the policy. 

B. Insurance contracts are personal in 
nature and if a false statement as to own- 
ership is made to induce the writing of the 
contract, then the insurance company may 
treat the policy as void. 


a. See generally: Olyhant Lumber Co. vs. 
Peoples’ Mutual Live Stock Ins. Co., 
4 Pa. Sup. 100 and Witkofski vs. Dan- 
iels, 329 Pa. 452. 


3. Conclusion—If a false statement is 
made in an application for liability insur- 
ance regarding the identity of the owner, 
the falsity of the statement will probably 
be sufficient to void the contract and jus- 
tify a denial of liability. 


RHODE ISLAND 
James B. Donovan, Reporter 


1. Statutes—None. 


2. Applicable case law—by analogy. 
| _A. Prudential Ins. Co. of America vs. 
Tannenbaum, 53 R.I. 355, 167 A. 147— 
Statements in an application for insurance 
made of applicant’s own knowledge upon 
which the contract is based are warranties. 
B. Columbian Nat. Life Ins. Co. vs. In- 
dustrial Trust Co., 57 R.I. 325, 190 A. 13— 
False representation in a life insurance 
policy. 
3. Conclusion—The misrepresentation as 
to the ownership of an automobile would 
make the policy voidable. 


SOUTH CAROLINA 
J. Wooprow Norvett, Reporter 


1. Statutes—None. 


2. Applicable case law—by analogy. 
_A. A false representation in an applica- 
tion for an insurance policy renders the 
policy voidable if the statement is material 
to the risk and knowingly made falsely. 


a. Nix vs. Sovereign Camp, WOW, 177 
S.C. 70, 180 S.E. 804. 
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b. Kizer vs. WOW, 180 S.C. 153, 185 
S.E. 175. 


3. Conclusion—Not sufficient 
speculate on a conclusion. 


law to 


SOUTH DAKOTA 
Frep T. Porter, Reporter 


1. Statutes—None. 


2. Applicable case law. 
a. No case law found in the available 


library. 


3. Conclusion—None. 


TENNESSEE 
J. Wooprow Norvett, Reporter 


1. Statutes. 


A. Williams Tennessee Code, Sec. 6126. 

“No written or oral misrepresentation 
or warranty therein made in the negoti- 
ations of a contract or policy of insurance, 
or in the application therefor, by the as- 
sured or in his behalf, shall be deemed ma- 
terial or defeat or void the policy or pre- 
vent its attaching, unless such misrepresen- 
tation or warranty is made with actual in- 
tent to deceive, or unless the matter rep- 
resented increases the risk of loss.” 


2. Applicable case law—by analogy. 


A. Comm. Standard Ins. Co. vs. Paul, 
245 S.W. 2d 775—There was no avoidance 
in this case for the reason that the insur- 
er’s agent had been told that the insured 
was not the legal owner of the automobile, 
but the agent had issued a policy showing 
the insured as owner. There must be an in- 
tent to deceive or the risk of loss increased, 
before the insurer can void the policy on 
grounds that the insured is not the owner 
of the automobile insured. 


3. Conclusion—Not sufficient case law. 


TEXAS 
Jay H. Brown, Reporter 


1. Statutes. 

A. Texas Ins. Code, Article 21.16. 

“Any provision in any contract or policy 
of insurance issued or contracted for in this 
state which provides that the answers or 
statements made in the application for such 
contract ..., if untrue or false, shall ren- 
der the contract or policy void or voidable, 
shall be of no effect, and shall not consti- 
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tute any defense to any suit brought upon 
the contract, unless it is shown upon the 
trial thereof that the matter or thing mis- 
represented was material to the risk or act- 
ually contributed to the contingency or 
event on which said policy became due and 
payable, and whether it was material and 
so contributed in any case shall be a ques- 
tion of fact to be determined by the court 
or jury trying such case.” 

Article 21.17.—Provides that for any such 
defenses to be available, the insurer must 
give notice to the insured after discovering 
the falsity that it refuses to be bound on 
the contract. 


2. Applicable case law—by analogy. 

A. Government Personnel Auto Ass’n. 
us. Haag, 131 S.W. 2d 978—The Standard 
Automobile Policy provides that the decla- 
ration as to the ownership of the insured 
vehicle is a representation as distinguished 
from a warranty. 

B. For a representation to be material, 
it must be shown that but for the misrepre- 
sentation the insurer would have demand- 
ed a higher premium or would have de- 
clined to write the insurance altogether. 


a. St. Paul Fire & Marine Ins. Co. vs. 
Huff, 172 S.W. 755. 

b. Ohio Casualty Ins. Co. vs. Stewart, 76 
S. W. 2d 873. 

c. Crowder vs. National Life & Acc. Ins. 
Co., 90 S.W. 2d 267. 


C. Franklin Fire Ins. Co. vs. Shadid, 68 
S.W. 2d 1030—This case involved a fire 
loss policy on personal property. It was 
held that the rule that one who deals with 
the agent of an undisclosed principal is 
bound by his contract is subject to an ex- 
ception when the contract involves ele- 
ments of personal trust and confidence, 
and that a fire insurance policy, being per- 
sonal in nature, comes within this excep- 
tion. 


3. Conclusion—In the principal topic, 
but for a misrepresentation as to owner- 
ship, the insurer would have demanded a 
higher premium or would have declined 
the risk. It is felt that the Texas Courts 
would hold that automobile liability in- 
surance involves elements of personal trusts 
and confidence, and the insurer would be 
permitted to avoid liability on the ground 
of a misrepresentation as to the ownership 
of the insured vehicle. However, the in- 
surer would have the burden of proving 
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the representation to be false, that it was 
made wilfully to induce the insurer to is- 
sue the policy, and that the statement was 
material to the risk or contributed to the 
loss. 


UTAH 


Gorpon H. SwWEANY 
Donacp E. Spickarp, Reporters 


1. Statutes. 


A. 31 Utah Code Annotated, 1953, Sec. 
31- 19-8: 

(1) Except in reference to life or disabil- 
ity insurance, “no oral or written misrepre- 
sentation or warranty made in the negotia- 
tion of an insurance contract, by the in- 
sured or in his behalf, shall be deemed ma- 
terial or defeat or avoid the contract or 
prevent its attaching unless such misrepre- 
sentation or warranty is made with the in- 
tent to deceive.” 


a. The insured shall have the burden of 
proof that such misrepresentation of 
warranty was not made with intent to 
deceive. 


2. Applicable case law—by analogy. 

A. Farrington vs. Granite State Fire Ins. 
Co., 232 P. 2d 754. The company attempt 
ed to void the policy for the reason that the & 
insured misrepresented the type of build. 
ing to be covered. It was held that the 
agent knew the building and its condition, 
and therefore no rescision would be al- 
lowed. 

B. N. Y. Life Ins. Co. vs. Grow, 103 
Utah 285, 135 P. 2d 129—“Before misrepre 
sentations of material facts will void a 
policy of insurance, it must be established 
that they were not only knowingly made 
but also wilfully and intentionally with in 
tent to deceive and defraud.” 

C. Fid. & Cas. Co. vs. Middlemiss, 103 
Utah 429, 135 P. 2d 275—“A material mis 
representation is one which would influ- 
ence a prudent insurer in determining 
whether to accept or reject a risk, or in fix 
ing the amount of premium in the event o! 
such acceptance or in excepting some risk 
or part thereof from coverage.” 


3. Conclusion—A false and fraudulent 
representation, in relation to the accept 
ability of the risk, will be considered 
grounds for rescision of the insurance 


policy. 
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VERMONT 
No report. 


VIRGINIA 
Forrest S. SMitH, Reporter 


1. Statutes—None applicable. 


2. Applicable case law. 

A. Royal Ind. Co. vs. Hook, 155 Va. 956 
—cited in the body of the report and al- 
lowed an avoidance of the policy for the 
reason that the false answer as to owner- 
ship of the automobile was material to the 
risk. 

3. Conclusion—A misrepresentation as to 
the ownership of a vehicle would be ma- 
terial, and if the insurer or his agent had 
no knowledge of the true situation, the 
policy would be void. 


WASHINGTON 


Gorpon H. SWEANY 
Donan E. Spickarp, Reporters 


1. Statutes. 

A. Revised Code of Washington, Title 
48, Chapter 48.18, Sec. 18.18.090: Except 
in applications for life or disability insur- 
ance, “no oral or written misrepresenta- 
tion or warranty made in the negotiation 
of an insurance contract, by the insured or 
on his behalf, shall be deemed material or 
defeat or avoid the contract or prevent it 
attaching unless the misrepresentation or 
warranty is made with intent to deceive.” 


2. Applicable case law. 

A. Miller vs. United Pacific Cas. Ins. 
Co., 187 Wash. 629, 60 P. 2d 714—In an 
action on a liability insurance policy the 
court held that the statutory language 
would be strictly construed and that a 
policy would be voided because of breach 
of warranty of unconditional ownership of 
the car in the insured, only where there 
was proof of intent to deceive, and found 
that such intent did not exist in this case. 

B. Truck Ins. Exchange vs. Otto Hansen, 
254 P. 2d 494—It was held that there must 
be a finding of fraud in that the represen- 
tation as to sole and unconditional owner- 
ship was made with intent to deceive. The 
court also said that a mere lack of insurable 
interest in the automobile did not avoid 
the policy as to the insured father of the 
owner, unless he intentionally misrepre- 
sented that he was the owner. 


3. Conclusion—None was advanced. 
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WEST VIRGINIA 
Forrest S. Smit, Reporter 


1. Statutes—None. 
2. Applicable case law—None found. 


3. Conclusion—That the West Virginia 
Courts would void a policy in the princi- 
pal situation. 


WISCONSIN 
S. Burns Weston, Reporter 


1. Statutes. 


A. Wisconsin Statutes (1951), Sec. 209.06. 

“(1) No oral or written statement, rep- 
resentation or warranty made by the in- 
sured or in his behalf in the negotiations 
of a contract of insurance shall be deemed 
material or avoid the policy, unless such 
statement, representation or warranty was 
false and was made with intent to deceive, 
or unless the matter misrepresented or 
made a warranty increase the risk or con- 
tributed to the loss. 

(2) No breach of warranty in a policy 
shall defeat or avoid such policy unless the 
breach of such warranty increased the risk 
at the time of the loss, or contributed to 
the loss, or existed at the time of the loss.” 


2. Applicable case law. 


A. Allstate Ins. Co. vs. Moldenhauer, 
193 F. 2d 663—The insurer was under no 
liability since the insured misrepresented 
in his application that he had never had 
another insurance policy cancelled. The 
court said Wisconsin law is to the effect 
that a false representation will avoid a 
policy if it increased the risk to the insurer, 
even though it was not made with intent 
to deceive. The risk is necessarily increased 
if a question material to the risk is answ- 
ered falsely. The test of materiality is 
whether “the fact, if truthfully stated, 
might reasonably have influenced the in- 
surer in deciding whether it would accept 
or reject the risk.” 


3. Conclusion—If a parent represents he 
owns an automobile and in fact a minor or 
person under twenty-five owns it, the fact 
represented, if truthfully stated, would in- 
fluence the insurer in deciding whether to 
accept the risk. The test of materiality 
would be met and the risk itself increased. 
Therefore, it is believed that this type mis- 
representation would probably be grounds 
to avoid the policy in Wisconsin. 
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WYOMING 
Locan Forp, Reporter 


1. Statutes—None. 


2. Applicable case law—by analogy. 


A. New Hampshire Fire Ins. Co. vs. Bol- 
er, 55 Wyo. 530, 102 Pac. 2d 39—A repre- 
sented he owned personal property in an 
application for fire insurance which con- 
tained a sole ownership clause. Since act- 
ually A and B owned the property to- 
gether, the court held that this was a mis- 
representation to ownership that justified 
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the insurance company in voiding the 
policy. 

B. Hourey vs. Star Ins. Co. of America, 
46 Wyo. 409, 28 Pac. 2d 477—A failure to 
reveal in an application for liability policy 
that there was an outstanding mortgage 
against the truck was a misrepresentation 
sufficient to allow the insurer to avoid the 
policy. © 

$. Conclusion—The. principal situation 
would probably be grounds for avoiding 
the policy on he basis of the title encum- 
brance cases. 


Report of Committee on Aviation Law 


HE principal objective set by the Com- 

mittee on Aviation Law at its meet- 

ing in Quebec, July 1, 1953 was to attempt 

to keep the general Association member- 

ship informed as to developments in avi- 

ation law in the field normally of interest 
to insurance counsel. 

There has been much propaganda from 
devotees of the Marxian axiom: “To 
everyone according to his needs; from 
everyone according to his means,” advocat- 
ing legislation imposing automatic liabil- 
ity on aviation to unprecedented limits. 
Apparently, this small but verbal minority 
is intent upon changing our established 
rules relating to liability and making the 
air carrier the insurer of all persons or 
property injured by his operations, without 
regard to fault on his part. Such a pater- 
nalistic [egy ap would be unimportant 
except that it is apparently held by influ- 
ential legal staff members and advisors of 
the agencies which control our federal 
aeronautical policy. 

Like all socialistic schemes built on spe- 
cial privilege instead of equal justice, the 
inevitable result would be bureaucratic dic- 
tatorship, since the feasibility of applying 
absolute liability and stipulated compensa- 
tion awards would have to depend upon 
control by an administrative bureau. In 
other words, it appears most likely that, as 
was the case with respect to Workmen’s 
Compensation Laws, the administration of 
such a scheme would be placed in the 
hands of administrative Commissions. It 
is difficult to believe that a thinking legal 
profession would willingly substitute a 


governmental administrative agency for 
our established judicial processes and the 
valuable services the legal profession is 
contributing under our present system. It 
is likely that a large part of the legal pro- 
fession now supporting imposed liability 
and higher limits would certainly los 
much humanitarian enthusiasm at such 3 
prospect. 

Such a drastic change in our basic law of 
liability should only be upon the premise 
that our present rules of liability and ow 
established judicial processes are not able 
to administer satisfactory justice between 
the aviation operators and passengers o 
public. Such a premise cannot be estab 
lished on either the record of aviation 
throughout the past fifteen years, in which 
the major development has occurred, 0 
from the decisions of our courts. For in 
stance, in 1938, when the American Law 
Institute called aviation ultra hazardous 
in its then state of development, just ove! 
one million passengers were carried 
U.S.A. domestic air carriers. In 1953, over 
31 million revenue passengers were carried 
over 19 billion passenger miles—more that 
all passengers carried by first class railroad 
accommodations. The passenger fatalit) 
rate was 4.5 per 100 million passengt! 
miles flown in 1938. In 1953, the U.S.A 
passenger fatality rate was about 0.5 pe! 
100 million miles flown.’ 100 million 
miles is equivalent to flying around the 
earth’s circumference 4,000 times. As 
the court decisions, the Committee ha 
been unable to find any decisions over the 
past quarter century in which our court 
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have indicated that they cannot give sub- 
stantial justice as between the air carrier 
and the passengers or public through our 
established rules and processes. As a mat- 
ter of fact, our courts have taken the de- 
velopment of aviation in stride—as they 
have our other major technological devel- 
opments.’ 

This Committee believes that the best 
way to keep the Association informed on 
the legal developments in aviation law, as 
well as to demonstrate the applicability of 
established common law principles to avi- 
ation, is to review all cases of interest re- 
ported during the first few nonths of 
1954. 


Taxation 


In Mid-Continent Airlines, Inc. (Bran- 
iff Airways, Inc.) v. Nebraska State Board 
of Equalization’, the Nebraska Supreme 
Court, July 1953, held that Statutes of Ne- 
braska and other states which authorized 
the assessment of an ad valorem personal 
property tax on air carriers’ flight equip- 
ment used in interstate commerce do not 
violate the Commerce Clause of the U. S. 
Constitution as long as the allocation of 
the proportionate part of the property 
value and the levy thereon bear a fair and 
reasonable relation to the use of such flight 
equipment within the state. Only in the 
case of multiple assessments on property, 
which exceed the full value of the prop- 
erty, would such taxation constitute an un- 


» due burden under the Commerce Clause. 


In United Air Lines v. Quinn, et al; 
Pan American v. County of Los Angeles, 
et al’, a California Superior Court, March 
1953, held that a state may impose an ad 
valorem personal property tax on airplanes 
brought into the state for reconversion 
service by interstate air carriers. The 
planes in the present case, which remained 
in California for a considerable period of 
time, received the protection afforded by 
the local government as any other tangible 
personal property in the area. While the 
planes were physically present in the state, 
no other state was providing the air carrier 
with any benefits insofar as the planes are 
concerned. Furthermore, during such pe- 
tiod, the planes were not capable of use in 
the air carrier’s commercial operations and 
the air carriers did not report them as per- 
sonal property for tax purposes in any 
other state until certified as airworthy by 
the CAB. The transportation of planes in 
and out of the state for the purpose of 
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reconversion within the state does not con- 
stitute a part of the interstate transit busi- 
ness of an air carrier. On the other hand, 
an air carrier has a right to request that 
such planes in the course of reconversion 
be included in its operative fleet for the 
purpose of taxation on an apportionment 
basis. 


In Pan American v. State Board of Equ- 
alization, et al,’ a California Superior 
Court, September 1953, decided that items 
of customer-furnished equipment required 
by the CAA and installed in an aircraft by 
the manufacturer prior to delivery of the 
aircraft to the customer-air carrier at its 
base in California are integral parts of the 
aircraft. Therefore, the State of California 
may not impose a personal property use 
tax on such equipment since aircraft are 
exempt by state law from the tax. Further- 
more, the fact that the equipment is an in- 
tegral part of an aircraft intended solely 
for use in interstate commerce would ren- 
der any state tax upon it violative of the 
Commerce Clause of the U. S. Constitu- 
tion. Section 6366 specifically exempted 
“aircraft” from the tax levied by the de- 
fendant board. The distinction from the 
case discussed above seems to be that the 
parts in question were not replacement 
parts, repair parts, nor items to be un- 
loaded and stored pending use, but were 
integral parts of an aircraft. 


Aviation Exclusion Clause 


In Oriheula v. Prudential Insurance 
Co.,’ the New York Supreme Court, Sept- 
ember 1953, decided that a flight steward 
or attendant on an airplane is a member 
of the flight crew in aeronautical opera- 
tions. Therefore, under the terms of a 
Group Life Insurance policy issued to an 
airline company, which excludes liability 
for “death resulting from an injury sus- 
tained in the course of employment as 
captain, pilot, copilot or other member of 
a flight crew,” the insurer is not liable for 
the death of an airline steward in an air- 
plane crash. The court made the very ap- 
propriate observation that, while the 
courts under the doctrine of strict con- 
struction favor a wide latitude of inter- 
pretation to include an insured under the 
coverage of a policy, they cannot indulge in 
sympathetic construction which would do 
violence to the language and dominant 
purpose of a policy. Unfortunately, many 
courts have encouraged the bringing of just 
such cases as this by a fantastic interpreta- 
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tion of the doctrine of favoring the insured 
in case of ambiguity. 

In LeBreton v. Penn Mutual Life,’ the 
Louisiana Supreme Court, July 1953, held 
that an aviation risk provision, which ex- 
cludes coverage of insured while he is a 
“member of the crew” of an aircraft, pro- 
hibits recovery of the face amount of the 
policy where the insured was killed in the 
crash of a military plane on a training 
flight while he was under active duty 
status as a naval pilot and had responsibil- 
ity for the security of the plane. To be a 
member of the crew of an aircraft under 
the terms of the Exclusion Clause does not 
mean necessarily that the insured must be 
actually performing a designated duty as a 
crew member at the time of his death. 

In Smith v. Mutual Benefit HtvA,’ the 
Kansas Supreme Court, July 1953, held 
that a person who makes a parachute jum 
in preparation for an air show is partici- 
pating in aeronautics. Therefore, he can- 
not collect accident benefits for injuries in- 
curred while making such a jump under 
the terms of a health and accident policy 
which exclude coverage for injuries re- 
ceived as a result of participating in aero- 
nautics except as a fare paying passenger 
in commercial air travel. 

In Willingham v. Life and Casualty Ins. 
Co. of Tenn,” the U. S. Northern District 
Court, Georgia, December 1953, held that 
under an insurance policy which includes 
liability for death resulting from riding in 
any kind of an aircraft, except as a fare pay- 
ing passenger on a scheduled air carrier, 
only the reserve amount of the policy can 
be recovered for the death of the insured 
which occurred while he was a guest pas- 
senger in a private aircraft. 

In Smith v. Metropolitan Life Ins. Co.,” 
the App. Div. of N. J. Superior Court, Feb- 
ruary 1954, held that an insurance policy 
which excludes liability for death which 
results from flight in an aircraft in which 
the insured has any duties relating to such 
aircraft or flight prohibits recovery for the 
death of the insured while piloting a sea- 
plane. There is no ambiguity in the use of 
the word “duties” and the insured, who 
was a licensed pilot, clearly had responsi- 
bility for the flight. Furthermore, the fact 
that the exact cause of death was drowning 
does not mean that the insured was not 
killed as the result of participating in 
aeronautics. 


Bailee Relationship 
In Lake Air, Inc. v. Duffy,” the Washing- 
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ton State Supreme Court, April 1953, held 
that where a rental contract signed by the 
bailee of an airplane specified that flying 
was to be done only in daylight and land- 
ings were to be made only at established 
airports except in emergencies, where the 
bailee landed after dark in a vacant field 
on a farm where he had business to con- 
duct and damaged the plane considerably 
in landing, he is liable for damage. 

In Southeastern Air Service v. Crowell,” 
the Georgia Court of Appeals, October 
1953, held that in an action to recover dam- 
ages for injuries incurred by a passenger in 
a bailed aircraft, a cause of action is stated 
in a petition which alleges that negligence 
on the part of the bailor in failing to in- 
form the bailee of a faulty mechanical con- 
dition of the airplane. A bailor has the 
duty to exercise ordinary care and the 
question of his negligence is one for the 
jury. 

In Toole v. Miller,* the Pennsylvania 
Supreme Court, November 1953, held that 
where an aircraft was destroyed by fire in 
the hangar in which it was stored, the air- 
craft owner has a burden of proving negli- 
gence on the part of the aviation company 
which owned and maintained the hangar. 
Negligence is never presumed, and _biail- 
ments for hire are no exception from the 
general rule. Where evidence does not es- 
tablish negligence, damage for the plane 
may not be recovered. If there is any pre- 
sumption at all, it is that the bailee is pre. 
sumed to have acted according to his trust 
until the contrary is shown. Beckman and 
Johnson v. Shouse™ cited with approval in 
Schell v. N. Broad Storage Company.” 


Absolute Liability for Surface Damage 


Prentiss v. National Airlines, “a U. S. 
District (N. J.) Court, May 1953, involved 
the validity of a New Jersey Statute” 
which imposes absolute liability upon the 
aircraft owner for damage to innocent 
third parties or their property on the sur- 
face. This archaic law, based upon Sec. 5 
of a Uniform State Law for Aeronautic 
recommended to the states in 1922, before 
there was an aviation industry, was re 
pudiated by a majority of the states which 
did not adopt the liability section here in 
volved. However, almost one-half of the 
states did originally include this liability 
provision. Since the premise was that the 
airplane was a dangerous instrumentality 
and since the airplane has clearly proven 
the contrary,” especially with respect to 
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surface damage, in the intervening thirty 
years or more, all but ten states” which 
originally passed the surface liability 
statute have repealed the absolute lia- 
bility section. It has thus been repudiated 
by almost four out of five states. 


This Committee is not here questioning 
the Court’s decision holding the New Jer- 
sey Statute to be valid.” We do question 
the unnecessary dicta of the court which 
finds aviation to be ultra hazardous on the 
basis of expressions made before there was 
an aviation industry of consequence. As 
stated herein, aviation has proven its safe- 
ty beyond question and this is particularly 
true with respect to persons and property 
on the ground. 


The court was obviously influenced by 
the 1952 accidents in Elizabeth, New Jer- 
sey which caused considerable undeserved 
excitement and criticism at the time. The 
facts are that over 16 million take-offs and 
landings were made in the U. S. A. during 
1951 without even one fatality to persons 
on the surface. Millions of take-offs and 
landings had been made at Newark Air- 
port but Newark—a busy airport handling 
some 1,355,000 passengers and 110 million 
pounds of air mail and cargo in 1951 
alone*—had an unblemished safety record 
for twenty years. As deplorable as any 
death is, the total death toll in the Eliza- 
beth accidents amounted to only twelve 
persons on the surface, although the prop- 
agandists always added the persons on the 
plane to make the list more impressive and 
to create the erroneous impression, which 
many have, that a large number of persons 
on the ground were killed. These twelve 
deaths should be compared—if a realistic ap- 
praisal is desired—with 550 persons on the 
ground (pedestrians) killed by automobiles 


® in the Newark-Elizabeth area just since 


1941." Only fifteen persons on the ground 
have been killed (the Elizabeth dozen and 
three killed in the Jamaica, New York ac- 
cident) in the greater New York area in the 
last ten years, whereas 5,865 passengers 
have been killed in that area by automo- 
biles.* According to the CAB, there have 
been only six accidents involving fatalities 
to persons on the ground in the whole 
United States from March 1946 to March 
7, 1953, including the Elizabeth accidents, 
and only 21 persons on the ground were 
killed in those accidents. In the six years, 
1945-1950, 60,000 pedestrains were killed 
by automobiles.” The court doubts the per- 
suasiveness of automobile figures as com- 
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pared to aviation but the fact remains that, 
in spite of a far greater proven danger from 
automobiles, the court nevertheless places 
aviation in a category of greater liability 
than the automobile. The General Doo- 
little Committee, in its report to the Presi- 
dent in this connection™ states “even bi- 
cycles kill more bystanders annually than 
airplanes.” As a matter of fact, seventeen 
were killed by bicycles alone in 1949, more 
than airlines have killed in using New Jer- 
sey-New York airports in twenty years! ‘The 
Doolittle report says further: “In 1945- 
1951 there were approximately 6,500,000 
landings and take-offs by aircraft of sched- 
uled and non-scheduled lines for each crash 
claiming the lives of people on the 
ground.” Even including the disastrous 
Elizabeth accidents of 1952, the ratio was 
only reduced to 4,000,000 to 1. 


Aviation appears to have clearly proven 
that it should be taken from the absolute 
liability category of an operation that has 
a tendency to get out of bounds and do 
harm, and deserves the category generally 
applied to it with regard to passengers, that 
its liability should be based solely upon 
fault—want of the exercise of due care. 


Default Judgment 


In Bridoux v. Eastern Air Lines,” the 
U. S. Court of Appeals, D. of C., February 
1954, held that in an action by an air car- 
rier to recover property damages from a 
Bolivian national after a midair collision, 
a default judgment entered at the pretrial 
hearing after said national had left the 
United States should be vacated. The 
court found that justifiable reason is shown 
for relief in view of the fact that the 
pilot did not receive notice of the with- 
drawal of his counsel or of any of the pro- 
ceedings leading to the judgment. The 
Federal Rules of Civil Procedure provide 
for relief from a final judgment for any 
justifiable reason. Therefore, since no in- 
tervening rights are prejudiced and there 
is no signficant reason for precluding trial 
on the merits, the relief should be granted. 


Inference of Negligence v. 
Res Ipsa Loquitur 


In Miller v. Hosey,” a Pennsylvania 
Court of Common Pleas, July 1953, de- 
cided, in an action for the death of a guest 
passenger in a private plane, that the plain- 
tiff’s complaint was sufficient against de- 
murrer. The complaint did not allege spe- 
cific negligence but relied upon general 
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allegations of negligence under the “ex- 
clusive control” principle rule peculiar to 
Pennsylvania. In Pennsylvania res ipsa 
loquitur applies only in common carrier or 
contract cases, but the “exclusive control” 
rule seems to accomplish the same result 
under a different label. 

This decision involved only the question 
of the pleadings and, of course, has no 
bearing on the effectiveness of the pre- 
sumption provided by the “exclusive con- 
trol” rule in actually proving liability. In 
its decision, the court spelled out the con- 
ditions for invoking this rule and explain- 
ed its effect when applied. From the exten- 
sive dicta, one gets the impression that a 
plaintiff would have little hope of recovery 
in an aviation case simply by showing the 
happening of an accident. 


Presumption of Due Care 


In Rennekemp v. Blair,” the Pennsyl- 
vania Supreme Court held that in a wrong- 
ful death action arising from the death of 
a guest passenger in an airplane crash, in 
the absence of direct evidence of causative 
negligence, negligence on the part of the 
pilot cannot be presumed. The mere hap- 
pening of an accident is not evidence of 
negligence; and where the pilot also was 
killed, there is a presumption that he was 
exercising due care. 


In Miller v. Hosey, supra, a Pennsylvania 
Common Pleas Court six months earlier ap- 
parently reached a different conclusion in 
overruling a demurrer to the plaintiff's 
complaint. However, that case involved 
only a question of pleading and, of course, 
had nothing to do with the evidence neces- 
sary to prove liability. In any event, the 
Rennekemp decision, being a later decision 
by the highest state court, is the law in 
Pennsylvania. 


Injury While at Dual Controls 


In Hayden v. Boyle,* the Kansas Su- 
preme Court, March 1953, held directly in 
line with the well established precedent 
that the inference or presumption would 
not apply in the absence of actual proof of 
control and of negligence. The wrongful 
death action arising out of the death of a 
guest passenger in a private airplane crash 
may be remanded and a demurrer to the 
evidence sustained where such evidence 
fails to establish that the owner had control 
of the dual control plane at the time of 
the crash. It was very appropriately point- 
ed out that judgments which are based on 
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speculation, surmise or conjecture cannot 
stand. 


Condemnation for Airport 


The Iowa Supreme Court, in Mook », 
Sioux City,” held that where a municipal. 
ity has leased its airport to the United 
States under an agreement providing for 
joint use of the airport by the government 
and the muncipality, the municipality has 
authority to condemn property for enlarge. 
ment of the airport. Such condemnation 
does not violate any constitutional or statu- 
tory provision, and the proposed expansion 
is a matter for exclusive determination by 
the city council in its legislative function. 
The courts will not interfere where there FF 
is no evidence of fraud or abuse of powe F 
and no indication that the rights of com- 
mercial or other civilian air traffic will be 
viloted. 


Use of Depositions 


In Scott v. National Airlines,” the U. §. 
District (Southern of New York) Court, 
February 1954, held that a plaintiff agains 
an air carrier in an action arising out of an 
accident may be allowed to use depositions 
taken in pe: Bea actions arising out of the fy 
same accident. The defendant in this ac f 
tion had the same motive to question or 
cross-question the deponents in the early fF 
actions as it would in the instant one. In 
view of the fact that there was another de § 
fendant in the earlier cases, certain por- 
tions of the depositions may be inapplic 
able and those portions should be elimi 
nated. Accordingly, it seemed to the cour! 
as equitable to grant the plaintiff's motion 
for use of the deposition subject to the 
plaintiff being able to substitute correc 
names where proper, and to limit the de 
positions as in the wording of the motion, 
to portions which would have been admis 
sible had the depositions been taken fof 
the benefit of the current rather than thef 
original plaintiffs. : 


Immunity as Governmental Function 


It is generally settled that in the abf 
sence of a specific statute to the contrat. 


the operation of a state, county or munic: 
pal airport is a proprietary function, (sub 
ject to suit for damages like any other bus: 
ness) rather than a governmental functiol 
which carries immunity from liability.” Wf 
have had three recent cases, two of whic 
differed with this general principle. 
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In Woodmansee v. State of Connecti- 
cut,” a Connecticut Superior Court, Oc- 
tober 1953, in a suit against the State Aero- 
nautics Commission which alleged that the 
Commission “owned, maintained and op- 
erated for a profit and as a commercial en- 
terprise and venture the Bradley Field Air- 
port,” held that said Commission is a duly 
authorized commission of the state govern- 
ment and is immune from liability for suits 
arising out of its authorized functions, 
whether proprietary or governmental. 
Therefore, since sovereign immunity has 
not been waived by statutory consent to the 
suit, a demurrer to the complaint alleging 
injuries resulting from a fall at the airport 
must be sustained. 


In Imperial Production v. City of Sweet- 
water,” the U. S. Court of Appeals (5th), 
February 1954, held that a municipality 
may not be held liable for the destruction 
of stored aircraft in a municipal airport 
fire where a Texas statute” designates that 
municipal functions connected with air- 
ports are public and, therefore, that mu- 
nicipalities are exempt from tort liability. 
Such a statute is constitutional since it is 
within the province of the legislature to de- 
termine whether an act performed by a 
City is public in its nature and govern- 
mental. Furthermore, the quartering of air- 
planes is a part of the airport operations 
which are governmental. 

In Bailey v. City of Knoxville," the U. S. 
District Court, Eastern District, Tennessee, 
June 1953, held that in a suit against a 
municipality by a person seeking to recover 
damages for injuries sustained in a fall at 
a municipal airport terminal building, the 
fact that the municipality carries liability 
insurance is construed as a waiver of im- 
munity from such suit. 

In Stocker v. Nashville,” liability for 
damages because of injury was denied un- 
der a Tennessee statue” which provides: 


“An act to prohibit the bringing or 
maintaining of an action or suit against 
any municipality or its officers, agents, 
servants or employees, in or about the 
construction, maintenance, operation or 
superintendence or management of any 
municipal airport. Section 1, Be it en- 
acted by the General Assembly of Ten- 
nessee, That the construction, mainte- 
nance and operation of municipal air- 
ports is hereby declared a public govern- 
mental function, and no action or suit 
shall be brought or maintained against 


INSURANCE COUNSEL JOURNAL 


Page 385 


any municipality, or its officers, agents, 
servants or employees in or about the 
construction, maintenance, operation, 
superintendence or management of any 
municipal airport.” 


The Supreme Court of Tennessee held 
that statute to be constitutional. 


It will be noted that the statute prohibits 
a suit being brought at all, but in the 
Bailey case, supra, the District Court at- 
tempted to bypass this statute by stating 
that the said statute did not prohibit the 
municipality from carrying liability insur- 
ance or extending the benefits of its insur- 
ance contract to the injured third party. 
The City of Knoxville very definitely plead- 
ed this statute and did not extend the 
benefits of its insurance contract to the in- 
jured party. The court attempted to jus- 
tify its direct defiance of the Tennessee law 
by a remarkable process of reasoning that 
appears too irrelevant to avoid reversal of 
this decision on appeal. Even if the law as 
established in Tennessee would arbitrarily 
and automatically presume a waiver of im- 
munity from the fact that liability insur- 
ance had been secured, it would appear to 
still be illegal to bring suit when such suit 
is specifically prohibited by statute. This 
appears to be another example of the ten- 
dency of our courts to let sympathy for 
plaintiffs out-balance impartial justice and 
the plain provisions of the law. 

This is probably inspired by a miscon- 
ception which is only too general—that in- 
surers are paid a premium solely to pay 
losses. If they have received a premium 
and avoid paying a loss because of a lack 
of legal liability, it appears to the uni- 
formed to be an avoidance of an obliga- 
tion under cover of a technicality. The 
truth, of course, is that loss payment is only 
one consideration for a liability premium. 
There are many others that are most val- 
uable, even to an insured who is immune 
from legal liability. The premium pur- 
chases engineering, investigation of acci- 
dents, legal advice as to liability, and the 
defense of such cases as those brought by 
Bailey and Stocker. These services often 
cost the insurer much more than the losses 
he pays. Huge sums have been spent pro- 
tecting an insured where a defendant's ver- 
dict resulted and no loss was paid at all. 
It pays insureds who know they are im- 
mune from liability to carry insurance for 

rotection beyond the mere payment of 
osses and many do so. This information 
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should be impressed upon the public if we 
are to have understanding and avoid reap- 
ing the vengeance of the “righteous” (if 
uninformed) indignation of courts, juries 
and the general public. 


Federal Tort Claims Act 


In Eastern Airlines v. United States,”@ 
the U. S. Court of Appeals, Third Ct., Oc- 
tober 1953, decided that the United States 
may be found negligent where the military 
plane overtook and failed to yield the 
right-of-way to a scheduled air carrier and 
collided with the air carrier. Deviation by 
the air carrier from its prescribed airway 
does not constitute contributory negligence 
since such deviation, when in the interests 
of safety, is permitted by the Civil Air 
Regulations. 

In Williams v. United States," the U. S. 
District Court, Northern Dt., Florida, Oc- 
tober 1953, decided that actions for dam- 
ages arising out of the explosion in the air 
of an Air Force plane and the resulting 
damages to persons on the ground must be 
dismissed for lack of jurisdiction. The Fed- 
eral Tort Claims Act, under which claims 
against the United States may be brought, 
excludes claims arising out of the exercise 
or performance of discretionary govern- 
mental functions or duties, such as experi- 
mental aircraft operations, and Congress 
must specially authorize such actions. 

In United States v. Praylou,” the U. S. 
Court of Appeals, Fourth Ct., November 
1953, decided that the United States is li- 
able for injuries and damages caused by 
the crashes of government airplanes un- 
der the controlling South Carolina Statute 
which imposes absolute liability on the 
owner of aircraft for injuries on the sur- 
face caused by its flight, irrespective of 
negligence. The fact that the Federal Tort 
Claims Act submits the government to the 
liability of an individual only where there 
is a negligent or wrongful act or omission 
of an employee by the government does 
not render the state statute inapplicable. 
It is within the power of a state to impose 
such absolute liability, and the ‘Tort 
Claims Act requires that the United States 
is liable “in the same manner and to the 
same extent as a private individual under 
like circumstances.” 

Davies Flying Service, Inc. v. United 
States,” U. S. District Court, Western Dt. 
of Kentucky, September 1953. A contract 
by which a flying service agreed to rent air- 
craft to the Civil Aeronautics Administra- 
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tion for use by certified pilots of the Ad- 
ministration contained a clause which pro- 
vided that the contractor had full respon. 
sibility for loss or damage to aircraft where 
such loss or damage was not due to negli- 
gence. This court decided that the gov. 
ernment is not liable under the Federal 
Tort Claims Act for the desctruction of an 
aircraft. in a crash where there is no evi- 
dence showing that negligence was the 
proximate cause of the accident. 


Construing Policy Conditions 


In Saltzman v. Great American Indem- 
nity,” the U. S. District Court for Western 
District of Arkansas, October 1953, held 
that damage to aircraft incurred while it 
was being examined by the insured, a non- 
owner, is covered by the insured’s compre- 
hensive liability insurance policy. A clause, 
which excludes coverage of damages result- 
ing from the “use” of aircraft does not 
apply in this case. Such a clause is intend- 
ed to exclude the ordinary and natural use 
of aircraft for transportation purposes and 
not the examination of an aircraft, on the 
ground, by a person interested in buying 
a similar plane. General rules of construc- 
tion of insurance policies call for construc- 
tion favoring coverage rather than broad 
interpretation of Exclusion Clauses. 


As to whether this decision was a com- 
plete distortion of the dominant purpose 
of the policy can best be judged from the 
facts as to how this accident occurred. 
Based upon the stipulated facts: Upon 
landing, the owner was asked by the air- 
port management to leave the keys in the 
plane and brakes off to facilitate hangar- 
ing. After the pilot and party left, Saltz 
man, a licensed physician and private pilot, 
entered the plane without permission, seat- 
ed himself in cockpit and manipulated 
various controls and switches, finally start- 
ed the engine and crashed into a hangar 
about 100 feet away before he could stop 
this plane with which he was unfamiliar. 


Korean Action Now Considered War 


There has been considerable confusion 
as to whether the recent military operation 
in Korea was war, and we have a number 
of cases which decided that repelling the 
invasion in North Korea has not been a 
“war”; that State Courts do not possess 
the function to determine whether such 
operations are or are not “war”; such de- 
termination is a function of the federal 
government. Insurance policies, therefore, 
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which contain clauses excluding coverage 
as to the accidents occurring in military 
service in time of war must be construed 
to cover injuries and deaths to insured per- 
sons, (1) in action in Korea; (2) in a rail- 
way accident while en route with miliary 
unit from the home state to a training 
camp within the United States; and (3) in 
a military aviation accident in Alaska.“ 


Beley v. Pennsylvania Mutual Life Ins. 
Co., State of Pennsylvania, Supreme 
Court, February 14, 1953. 95 Atl. (2d) 
202. 

Harding v. Pennsylvania Mutual Life 
Ins. Co., State of Pennsylvania, Supreme 
Court, Feb. 14, 1953. 95 Atl. (2d) 221. 
Western Reserve Life Ins. Co. v. Mead- 
ows, State of Texas, Court of Civil Ap- 
peals, 2nd Supreme Judicial Dist., March 
6, 1953—3 Avi. 18, 126. 


The Texas Supreme Court has very wise- 
ly set right what appears to be a very un- 
just and artificial line of precedents by re- 
versing the last cited case* and the United 
States Supreme Court put its stamp of ap- 
proval on this reversal to the extent of 
denying certiorari March 15, 1954. 

The Texas Supreme Court held in the 
Meadows case that recovery for the death 
of an army officer in an airplane crash may 
not be had under an insurance policy’s ac- 
cidental death provisions which exclude 
coverage for military service in time of 
war. Although the Korean action has not 
been declared a war by Congress and, 
therefore, does not legally constitute a state 
of war, the generally accepted meaning of 
“war” is war in fact. Since the terms used 
in insurance policies are to be given their 
generally accepted meaning unless contrary 
intention is shown by the contract, no re- 
covery can be had. 


Disease Subsequent to Trauma 


Weller v. Northwest Airlines* The Min- 
nesota Supreme Court, May, 1953. An Air 
carrier passenger who fell while boarding 
a plane, because the landing ramp was not 


placed flush with the plane door, was 
found later to have multiple sclerosis. 
Held: Although medical knowledge of this 
disease is limited, a jury is justified in find- 
ing a causal connection between the acci- 
dent and the subsequent affliction. The 
evidence of health, injury, and subsequent 
ill health alone gives strong inference of 
cause and effect. The air carrier, therefore, 
is liable for damages. 
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Executive Order Banning Air Operation 


In Perko v. United States,“ the U. S. 
Court of Appeals, 8th Ct., held that the 
President of the United States has authority 
to set apart air space reservations for gov- 
ernmental purposes. An executive order 
which bans aircraft over a national forest 
in furtherance of a governmental policy, 
therefore, is valid and enforceable. Such 
authority is not unconstitutional in that it 
deprives persons of their private property 
and attempts to regulate intrastate com- 
merce because the federal government has 
exclusive control over the air space above 
th United States. 

This involved a ban® against flying over 
Superior National Forest under 4,000 feet 
which very much affected private owners of 
land in the roadless area where they opera- 
ted resorts in an area covered by the ban, 
as well as the commercial air operator who 
served these resorts. 

Certiorari was denied by the United 
States Supreme Court, October 12, 1953." 


Res Judicata 


In Ayala v. Airborne Transport, Inc,” 
the New York Appellate Division, October 
1953, decided that although judgment was 
in favor of the plaintiff in one action for 
damages resulting from the disappearance 
of an air carrier, a motion by the plaintiff 
in another action resulting from the same 
event for an order directing the assessment 
of damages on the ground that the other 
judgment was res judicata on the issue of 
the air carrier’s negligence will not be 
granted. Even where the issues in two cases 
are identical, before the judgment in the 
first case will operate as an estoppel in the 
second case, the plaintiffs must establish 
that the action is “between the same parties 
or their privies.” 


Warsaw Convention 


In Goepp v. American Overseas Air- 
lines,“ the New York Supreme Court, Ap- 
pellate Division, reversed a judgment by 
the New York Supreme Court* which 
found willful misconduct and awarded a 
judgment above the Warsaw limitation. 
Decided, that the liability of an air carrier 
for the death of a passenger in internation- 
al air transportation is limited by the War- 
saw Conven‘ion unless the air carrier is 
found guilty of willful misconduct. The 
burden of establishing willful misconduct 
rests upon the plaintiff and where no evi- 
dence is submitted to show that alleged 
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violation of certain Civil Air Regulations 
were the proximate cause of the accident or 
that such violations were the result of will- 
ful misconduct on the part of the carrier, 
a claim of liability may not be granted in 
excess of that allowed by the Warsaw Con- 
vention. 


This judgment was affirmed by the New 
York Court of Appeals, July 1953,° and 
certiorari was denied by the U. S. Supreme 
Court” November 9, 1953. 


Federal v. State Jurisdiction 


In Public Utilities Commission v. United 
Air Lines," the U. S. Supreme Court, Nov- 
ember 1953, reversed a decision of the low- 
er court” which made a finding that the 
Civil Aeronautics Board had exclusive con- 
trol over interstate air transportation 
which is conducted over intrastate routes in 
a declaratory judgment proceedings. The 
reversal is based on authority of Public 
Service Commission v. Wyckoff wherein 
it was held that a court is without power to 
render a declaratory judgment that certain 
transportation performed over intrastate 
routes is in interstate commerce where no 
specific right or immunity is alleged to be 
contingent upon the status of the opera- 
tions. 

The case was on appeal from a judgment 
of a three judge court from the Northern 
District of California“ and involved flights 
from the mainland to Catalina (which is 
thirty miles from the mainland) which is 
over the “high seas” and therefore under 
the exclusive jurisdiction of the Board. 
Justice Douglas, joined by Justice Reed, 
wrote an interesting dissent based on the 
fact that a declaratory judgment would be 

articularly appropriate in the case of this 
jurisdictional controversy and could have 
been settled by ruling of law. He made a 
very realistic point that by denying relief, 
the Court advanced no cause except that of 
litigation. 


Salvage Voided by Negligence 


Lambros Seaplane Base v. M/S Batory,” 
United States District Court, Southern Dist. 
New York, December 1953. A ship at sea 
picked up a seaplane which signaled for as- 
sistance, delivered it to the Receiver of 
Wrecks when the ship arrived in England, 
and the seaplane later was sold at a pub- 
lic auction when the owner refused trans- 
portation charges. Where it appears that 
the salving vessel was negligent in not re- 


INSURANCE COUNSEL JOURNAL 


October, 1954 


turning the airplane to its owner, the ship- 
ping company’s claim for salvage recovery 
will be dismissed and the claim of the own- 
er to recover for the seaplane will be 
granted. 


This is the interesting case in which, as 
the Committee understands the facts, a sea- 
plane flown by a renter pilot signaled to 
be taken aboard, por oll 4 only about 12 
miles south of Fire Island and without be- 
ing in apparent difficulty. When taken 
aboard it was — both that the plane 
was supplied with a compass and there was 
plenty of gasoline to reach land safely. The 
pilot apparently wanted to take the voyage 
and, although the captain of this vessel 
knew that the plane did not belong to the 
pilot, he made no effort to have the pilot 
return by air or to return the seaplane to 
its owners rather than take it on the long 


voyage. 


Amending Complaint After 
Time Limitation 


Borup v. National Airlines,” and com- 
panion cases in U. S. Dist. Court, So. Dist. 
N. Y., January 1954. Where the original 
complainants in wrongful death actions 
alleged only ordinary negligence on the 
part of an air carrier and claimed compen- 
satory damages, amendments to the com- 
plaint to include allegations of wanton and 
gross neglect and claims for punitive dam- 
ages do not constitute a new cause of action 
which would be barred by the limitation 
period. Such amended complaints relate 
to the same conduct which is the basis for 
the original complaint. 


Doing Business in State 


In Mitchell Ticket Agency v. Airline 
Reservations,” the Wisconsin Supreme 
Court, December 1953, held that the fact 
that independent ticket agencies in Wis 
consin sell airline tickets for a foreign 
corporation and in no other way represent 
that corporation does not establish that 
such out of state corporation is doing busi: 
ness within the state under the terms of the 
state statute governing service of process. 
A business must be of such nature as to 
warrant the inference that it has subjected 
itself to local jurisdiction and is by its dul 
authorized officers or agents present with: 
in the state where service is attempted. The 
temporary and casual presence of an officer 
in the state on the foreign corporation’s be- 
half is not enough to subject it to suit. 
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Warsaw Convention Revision 


Since our last report, the Legal Commit- 
tee of the International Civil Aviation Or- 
ganization (ICAO) has held its final meet- 
ing on the Warsaw revision in Rio de 
Janeiro, and presented its recommenda- 
tions” to the ICAO Council. It is now up 
to that Council whether the text will be 
presented to an international diplomatic 
conference to determine just what text will 
be presented to the nations of the world for 
ratification. Such a conference is presently 
scheduled for The Hague in September, 
1955. 

Instead of recommending a completely 
new revised text, the Legal Committee de- 
cided to offer only a relatively short amend- 
ment to the present text, this protocol at- 
tempting to amend only the sections that 
have proven unsatisfactory. It is a question 
whether the present Convention,” which 
is one of the most widely adopted interna- 
tional treaties in history, should be tam- 
pered with at all. It has given satisfactory 
results on the whole and there is a real pos- 
sibility that, if presented to the U. S. 
Senate, the result might be denunciation of 
the existing Convention rather than adop- 
tion of any amendment likely to be offered. 
However, if any action is taken, it is be- 
lieved that an amendment generally along 
the lines suggested would have a better 
chance of adoption than a complete refor- 
mation of the whole text. 

With some simple but important correc- 
tions, principally to clarify and avoid liti- 
gation,” the amendment recommended 
would present an improved treaty. The 
principal items of interest are: 


1. Definition of international carriage 
changed little but the term “agreed 
stopping place” should be defined to 
avoid needless litigation. 


. New requirement that ticket state 

definitely that the journey “is sub- 

ey to rules of liability established 
y the Convention” will cause endless 
litigation. An alternative notice 
should be permitted, since ny | in- 
ternational journeys are not subject 
to the Convention and such a legal 
decision should not be required of 
the clerks selling tickets, under pen- 
alty of the carrier losing the limita- 
tion. 

- The unrealistic defense requiring 
proof of “all necessary measures to 
avoid the damage” is retained in- 


INSURANCE COUNSEL JOURNAL 


Page 389 


stead of replacing it with one requir- 
ing proof of having used the highest 
degree of care. 


- The limit of liability is increased 
60%. Such an increase can be justi- 
fied as comparable with precedents in 
the U.S.A., even though generally 
above average settlements in most of 
the nations which must adhere to the 
Convention if it is to be of value. 
U.S.A. airline death settlements aver- 
age” just over this increased amount, 
as do limits on deaths in U.S.A. 
states which limit liability.“ And no 
U.S.A. state presumes liability as does 
the Warsaw Convention. Comparable 
U.S.A. legislation are the Workmen's 
Compensation laws in most states 
which, like the Warsaw Convention, 
do impose liability. The U.S.A. aver- 
age limit in such laws is $9,517 for 36 
states in fatal cases, and $11,968 for 
29 states in non-fatal cases.“ Un- 
fortunately, the U.S.A. delegates are 
leading a small group of delegates 
from “Spread the Wealth” nations in 
an attempt to force a further increase 
to unjustifiable limits. 


. The provision permitting escape from 
the limit is much improved, requiring 
proof that the injury was caused by a 
deliberate act or omission done with 
intent to cause damage, instead of the 
present ambiguous provision that has 
caused most of the litigation under 
the present Convention. Any escape 
at all depreciates the value of the lim- 
it but, if there must be an escape, the 
recommended provision is much 
more satisfactory. 


Aerial Collisions Convention 


The Legal Committee of the Interna- 
tional Civil Aviation Organization,” having 
eg its job with respect to revisions 
of the Rome” and Warsaw Conventions, 
has now advanced the Aerial Collision 
Convention to first place on its agenda, 
and given preferred position at its Tenth 
Session to be held in the fall of 1954. 

A sub-committee was appointed to pre- 
pare a working draft on an Aerial Colli- 
sions Convention at a meeting in Paris in 
january, 1954. This draft" follows general- 
y the unjust and arbitrary paternalistic ide- 


ology of the Rome Convention, the origi- 
nal of which has been repudiated by most 
nations for two decades, and of the even 
more drastic revision of 1952 which also is 
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finding little enthusiasm for ratification.” 
It is equally evident in the Collisions draft 
that only the interest of the claimant is 
considered; the interest of the air operator 
being entirely secondary and consistently 
sacrificed if there is any chance of conflict 
with the claimant’s complete protection. 
For instance: The person responsible for 
operating the aircraft is held responsible 
for the acts of his servants, whether or not 
within the scope of their authority. When 
an aircraft is leased for fourteen days or 
less, the lessor is held jointly and severally 
liable for the acts of the lessee, — 
he has nothing whatever to do with the 
operation. For fear that the lessee has not 
taken out insurance, or would not be fin- 
ancially responsible, the lessor is made his 
compulsory insurer! The person responsi- 
ble for an aircraft is jointly and severally 
liable for damage done by a thief, or other 
use without consent, unless he proves that 
he exercised “due care” to prevent such 
use. The burden is on him, not the person 
charging him with wrong! 

The following general principles are in- 
cluded: 

(1) Scope of the Convention—The Con- 
vention is applicable when the damage is 
caused in the territory of a Contracting 
Nation when at least one of the aircraft in- 
volved is registered in the territory of an- 
other Contracting Nation. It applies to 
every such collision between two or more 
aircraft in flight and to damage which is 
caused to aircraft in flight by the operation 
of another aircraft in flight even if no act- 
ual collision occurs. It does not apply to 
military, customs or police aircraft, nor to 
collision over the high seas or over the 
territory of Non-Contracting Nations. — 

(2) Basis of Liability—The operator is 
made liable only when it is proved that 
damage was caused by his negligence or 
that of his servants or agents. This, at least, 
is a refreshing departure from the Rome 
theory. 

(3) Comparative Negligence—It is pro- 
vided that liability shall be in proportion 
to the respective degrees of negligence and, 
if the proportion cannot be determined, 
the liability shall be shared equally. 


(4) Forum—It is provided that all suits 
must be prosecuted in the nation over 
which occurrence took place. The claim will 
therefore be against one or more “foreign- 
ers.” a with the Comparative Negli- 
gence Rule, the possibility of making a 
foreign airline assume much of the burden 
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of claims, regardless of fault, when a native 
aircraft is also involved, is apparent. 

(5) Enforcement of Foreign Judgments- 
Enforcement of the judgments of foreign 
courts in all Contracting Nations is pro- 
vided, without review by the courts of such 
nations, except in certain restricted cir- 
cumstances. This directly violates estab- 
lished U.S.A. policy. 

(6) Limitation of Liability—It is pro 
posed that the Convention limit the lia. 
bility of any operator for damage result. 
ing to each aircraft and incident, but no 
such limits were fixed at the Paris Confer. 
ence. The unprecedented” Rome limit of 
500,000 gold francs ($33,167 US Cy.) how. 
ever is fixed for injury or death of each 
person. 

(7) Unlimited Liability—The proposed 
convention includes an escape from all lim- 
itation similar to that of the Rome Con- 
vention which voids the limitation in case 
the damage is caused by a deliberate act or 
omission, done with intent to cause dam- 
age. Of course, as long as an escape which 
mgr upon a factual situation is pro- 
vided, litigation is encouraged since the 
limit is in doubt until legally determined. 

(8) Time Limitation—Action would not 
be permissible under the convention after 
three years. 
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"4 Avi. 17,116; 67 So. (2d) 565; 1953 US& CAvR 
459. 
4 Avi. 17,130; 258 P. (2d) 993; 1953 US& CAvR 


535. 
4 Avi. 17,237. 
4 Avi. 17,260. 
4 Avi. 17,121; 256 P. (2d) 301; 1953 US& CAvR 


531. 
4 Avi. 17,160; 78 SE (2d) 103; 1953 US& CAvR 


935. 

“4 Avi. 17,195; 99A (2d) 892; 1953 US& CAvR 
536. 
*5 Rawle 179. 

#142 Pa. Superior Court, 293. 

a4 Avi. 17,123; 1953 US&CAvR 171; note 1 
supra. 

Pp. L. 129 Chapter 311, p. 721; P. L. 1946 
Chapter 237, p. 849. 

"See Note 1 supra. 

*Delaware, Hawaii, Minnesota, 
North Dakota, South Carolina, 
mont, Montana and Wyoming. 

*Constitutionality of a similar statute upheld by 
U. S. v. Praylou, 4 Avi. 17,191 Infra. 

*Rickenbacker before N. J. Legislative Commit- 
tee, March 1952. 

# National Safety Council. 

“Greater New York Safety Council. 

*National Safety Council. 

*Sec. 4, Analysis of Risk. 

*4 Avi. 17,255. 

*4 Avi. 17,133. 

iy Avi. 17,222; 101 A (2d) 669; 1953 US& CAvR 
45 


*4 Avi. 17,240. 

*4 Avi. 17,140; 60 NW (2d) 92; 1953 US& CAvR 
532. 

4 Avi. 17,278. 

“Orr, January 1954 Ins. Counsel Journal, p. 77. 

4 Avi. 17,273. 

"4 Avi. 17,275. 

“Municipal Airport at Art. 46d, Secs. 1-22, re- 
vised Civil Statutes. 

“a4 Avi. 17,158. 

*126 SW (2d) 339; 1 Avi. 820; 1939 USAvR 42. 

“Tennessee Code 2726.19; 1933 USAvR 502. 

*a4 Avi. 17,178; 1953 US& CAvR 339; U. S. Dis- 
trict Court opinion 3 Avi. 18,162; 110 Fed. Supp. 
491; 1953 US & CAvR 156. 

“4 Avi. 17,187; 115 Fed. Supp. 386, 1953 US& 
CAvR 484. 

“4 Avi. 17,191; 208 F. (2d) 291; 1953 US& CAvR 
488. Certiorari denied. U. S. Supreme Ct., April 
5, 1954. 
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“a4 Avi. 17,177; 124 N. Y. Supp. (2d) 561; 1953 
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“3 Avi. 18,057; 1952 US& CAvR 486. 

*1951 US& CAvR 527 and 529. 

“114 N. E. (2d) 37; 305 N. Y. 830. 

346 U. S. 874; 4 Avi. 17,186. 

"346 U. S. 402; 4 Avi. 17,206. 1953 US& CAvR 
2B 


"3 Avi. 18,141. 

9344 U. S. 237. 

109 F. Supp. 13; 3 Avi. 18, 141. 

4 Avi.17,208; 1953 US& CAvR 460; 117 F. Supp. 
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4 Avi. 17,220; 117 F. Supp. 745; 1953 US & CAvR 
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4 Avi. 17,235. 

ICAO Doc. 7425. 

“aDirector ICAO Legal Bureau. 

"49 Stat. 3000, 1934. 

“The Rio Revision of the Warsaw Convention,” 


Orr, Parts I and II, Vol. 21, The Journal of Air 
Law and Commerce, 1954. 


“From 125,000 frs. ($8,291.87 US Cy.) to 200,000 


frs. ($13,267 US Cy.) at (0.066335). 


“About $15,000. 
“Alaska, $15,000; Colorado, $10,000; Illinois, $20,- 


000; Indiana, $15,000; Kansas, $15,000; Maine, $10,- 


000; Massachusetts, $15,000; 


Minnesota, $17,500 


Missouri, $15,000; New Hampshire, $15,000; Ore- 
gon, $15,000; South Dakota, $10,000; Virginia, $25,- 
000; West Virginia, $10,000; Wisconsin, $15,000; 
and Common Carrier only, New Mexico, $10,000— 
Average: $14,500. 


“Analysis U. S$. Workmen's Compensation Law, 


U. S. Chamber of Commerce, January 1952. 


®Orr, “What is the ICAO?” Feb. 1950 Insurance 


Law Journal, p. 94. 


Insurance Law Journal, 


1933 USAvR 284. 

*LC/Working Draft No. 465. 

Orr, “Rome Convention Revision,” May, 1952 
p. 329. 

“For economic analysis, Note 60 supra. 
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Report of the Fidelity and Surety Law Committee 


T would have been very helpful if mem- 

bers of this committee could have met 
to discuss fidelity and surety problems of 
interest to practicing lawyers and home of- 
fice counsel. Fascinating legal problems 
arise and that efforts of past committees in 
pursuading able insurance lawyers to pre- 
pare and submit, for the benefit of the en- 
tire membership, papers and articles dis- 
cussing many of such problems have been 
successful is illustrated by the wealth of 
such articles which have been published in 
the Insurance Counsel Journal. We think 
it is in order to use this report on the ac- 
tivities of this committee to remind the law- 
yers interested in fidelity and surety prob- 
lems that the index to the Insurance Coun- 
sel Journal; the supplemental index cov- 
ering 1947-1950 and subsequent issues will 
show that since 1931 there have been about 
twenty well prepared and helpful articles 
discussing problems related directly or in- 
directly to contract bonds; about eight re- 
garding fidelity bonds; four or five on ju- 
dicial bonds; about six on public official 
bonds; eleven on miscellaneous fidelity and 
and surety matters and five or six on the 
general subject of Indemnity — Salvage — 
Subrogation—Contribution, which will re- 
late to all kinds of fidelity and surety 
bonds. This is an impressive collection and 
should be used. 

Regarding the current activities of this 
committee—President Gooch has expressly 
requested that we consider a topic for 
Open Forum discussion at the annual meet- 
ing in White Sulphur Springs.* 

Consideration has been given to several 
possibilities. It was urged by the 1952 com- 
mittee on Fidelity and Surety Law that a 
succeeding committee consider the desira- 
bility of continuing interest in the tax col- 
lection and set-off aspects of contract sure- 


*July 1954 Insurance Counsel Journal, pages 264- 


< 


tyship. We shall have this in mind but 
plan to extend the program to take in dis- 
cussion of other problems that arise on ac- 
count of the various claims that are assert- 
ed against a surety on a contract bond. 

This committee urges continued interest 
in fidelity and surety problems. A ten- 
dency to concentrate on casualty problems 
is understandable. From the standpoint of 
insurance lawyers and insurance com- 
panies, there are real tough current prob- 
lems which require thoughtful attention 
but don’t let us permit fidelity and surety 
matters to be submerged. 


This committee recommends that subse- 
quent committees review the many papers 
heretofore presented and upon which we 
have commented. Some were written many 
years ago and were influenced by decisions 
of importance at that time. It would be a 
well worthwhile move for future commit- 
tees to consider new articles which will dis- 
cuss subsequent developments. 


Respectfully submitted, 


E. B. McCanan, JR., Chairman 

WALTER A. MANSFIELD, 
Vice-Chairman 

V. M. ARMSTRONG 

L. M. AscouGH 

Ari M. BEGOLE 

CLARENCE R. CONKLIN 

J. Harry Cross 

J. Stuart GALLOWAY 

F. L. KENNEY, Jr. 

Ben R. MILLER 

H. ELLswortH MILLER 

ARTHUR A, PARK 

Wo. A. Porteous, JR. 

Joun H. Ranz 

Gro. M. WEICHELT 

Victor D. WERNER 

Rosert L. Earnest, Ex-officio 
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Report of Financial Responsibility Committee 


N the divers states of this country during 
I the fiscal year from July 1, 1953 to June 
30, 1954, there has been greater emphasis 
than ever before upon the enactment of fi- 
nancial responsibility laws and upon com- 
pulsory insurance legislation. Governor 
Thomas E. Dewey recommended to the 
New York Legislature that a bill providing 
for compulsory insurance be passed and he 
applied all of the pressure at his command 
to that end. The bill was approved by the 
Assembly of the State of New York but, by a 
narrow margin, was defeated in the Sen- 
ate. The New York State Bar Association, 
the Association of Casualty and Surety 
Companies and many other Bar and insur- 
ance groups, were organized to oppose this 
compulsory insurance. Many associations 
of lawyers and of insurance companies sub- 
mitted amendments to the financial re- 
sponsibility laws now in effect in an effort 
to cover more adequately the situation 
and to eliminate some of the chief causes of 
complaint and clamor. 

It is significant that a number of metro- 
politan newspapers throughout the State of 
New York have editorially advocated the 
enactment of compulsory insurance legisla- 
tion. To offset this editorial appeal the in- 
surance carriers opposed to compulsory in- 
surance legislation had full-page advertise- 
ments in every leading newspaper in the 
Empire State, setting forth cogent reasons 
why compulsory insurance would not be as 
desirable as well-planned financial respon- 
sibility laws. It has been reported that 
other states have been watching New York 
with respect to the possible enactment of 
similar legislation. 

We are planning to have at The Green- 
brier on July 9, 1954, an Open Forum pan- 
el discussion on the the “Problems Arising 
from Financially Irresponsible Motorists.” 
At that time we intend to approach these 
critical questions on a broad analytical 
plane. To that end we are endeavoring to 
have under advisement certain allied and 
affiliated subjects including: “Some Prac- 
tical Aspects of the Uninsured Motorists’ 
Problem,” “The Ifresponsible Motorist— 
Enigma or Dilemma,” and “The Lawyer 
and the Uninsured Motorist.”* This Open 
Forum panel will be, to some extent, “fam- 
ily,” “off the record” and ex cathedra. Its 
purpose and function will be to acquaint 
all of our members who are interested in 
these important developments so that they 
might be fully apprised of the various ex- 


plicit and implicit ramifications thereof. 

In addition thereto, your Committee has, 
with the capable assistance of its Sub-Chair- 
man, Allan P. Gowan, prepared a paper 
which is to be submitted herewith, en- 
titled: “Policy Defenses under Existing Fi- 
ancial Responsibility Laws.’” This is the 
result of exhaustive research in every state 
in the United States and should prove most 
helpful to those who have to cope with 
matters of this nature. We are also sub- 
mitting herewith, with the noteworthy as- 
sistance of Marcus Abramson another 
member of our Committee, all enactments 
with respect to financial responsibility laws 
in every State of the United States and in 
every Province in the Dominion of Canada, 
with amendments to May 15, 1954.’ Ac- 
cordingly, anyone who desires to familiar- 
ize himself with financial responsibility 
laws in any state of this country or in Can- 
ada may do so by referring to such article 
which is incorporated in our report. 

At this time I wish to express my sincere 
appreciation to the Sub-Chairman and to 
all of the members of the Committee for 
their wholehearted cooperation and con- 
structive efforts throughout the current 
year. It has been indeed a pleasure to have 
served as Chairman of a Committee com- 
posed of such prominent executives and 
eminent attorneys. I trust that as a result 
of the combined activities of the members 
of the Committee we have been able to 
make some contribution to the success of 
the administration which it was our privi- 
lege to serve. 


Respectfully submitted, 

James Dempsey, Chairman 
ALLAN P. Gowan, Vice-Chairman 
Marcus ABRAMSON 

HAROLpD Scott BAILE 

PALMER BENSON 

FLETCHER B. COLEMAN 

Ho.iy W. FiLuty 

RICHARD S. G1BBs 

RicHarp N. HUNTER 

Rupert G. Morse 

WarrREN G. REED 

Epwarp H. SCHROEDER 

Lestiz H. VoGEL 

G. ARTHUR BLANCHET, Ex-officio. 


“Insurance Counsel Journal, July 1954, p. 284. 
"Insurance Counsel Journal, July 1954, p. 291. 
‘Insurance Counsel Journal, July 1954, p. 286. 
‘Insurance Counsel Journal, July 1954, p. 319. 
‘Insurance Counsel Journal, July 1954, p. 295. 
"Insurance Counsel Journal, July 1954, p. 313 
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Report of the Life Insurance Committee 


NE of the members of the committee 
suggested that the Committee’s Re- 
port read: 


“The Life Insurance Committee met 
and discussed at great length whether 
there is sufficient interest to justify its 
existence or if its status could be ampli- 
fied. It was the concensus of opinion 
that the committee should be retained; 
that it stands ever ready and willing to 
be of service if and when called upon, 
but not having been called upon, has 
nothing further to report.” 


Most members of the committee agree 
with this statement but feel that, despite 
“not having been called upon” the commit- 
tee owes a duty to the members of the As- 
sociation to report more fully. 

Perhaps the most significant thing ac- 
complished by the committee during the 
past year was the decision by the commit- 
tee to recommend the continued existence 
of the Life Insurance Committee. At a 


meeting attended in paces by members 
e 


of the newly appointed committee the fol- 
lowing were considered: 

1. Determine if a need actually exists in 
the IAIC for a LIFE INSURANCE COM- 
MITTEE. 

If No. 1 was decided in the affirmative, 
then: 

2. The Life Insurance Committee should 
establish more definite objectives and un- 
dertake to develop them, and, 

3. Spread the information of IAIC and 
its new status to all other similar organ- 
izations, and, 

4. Consider the establishment of a Life 
Insurance Section. 

With particular reference to No. 1 above 
it was felt that the committee should poll 
some of the life insurance companies rep- 
resented in the IAIC seeking their frank 
opinion. This was done and most of the 
answers indicated that: 

A. There is a need for a Life Insurance 
Committee in the IAIC. 

B. That the establishment of a Life In- 
surance Section at this time might be pre- 
mature. 

The answers received to the inquiries 
were helpful and convinced the committee 
that we were on the right track. 


Thereafter, and throughout the past 
year, an effort was made to develop better 
liaison between the Life Insurance Com. 
mittee of the IAIC and the LIFE INSUR. 
ANCE ASSOCIATION OF AMERICA, 
the AMERICAN LIFE CONVENTION, 
and the LIFE INSURANCE COMMIT. 
TEE OF THE UNITED STATES CHAM. 
BER OF COMMERCE. In this we were 
only partially successful. We recommend 
that in the future the Life Insurance Com. 
mittee make further effort to coordinate 
its activities with the three above-named 
organizations if the IAIC is to be fully 
recognized in the Insurance Industry. A 
closer relationship with these groups will 
also promote further recognition of the 
growth and development of IAIC and af- 
ford the Life Insurance Committee with 
more definite objectives and continuity of 
effort. 

In view of the foregoing the majority of 
the committee felt that this year, as in 
former years, the report should also con- 
tinue to include court decisions of unusual 
significance and insurance legislation per- 
taining to the life insurance fraternity. Ac 
cordingly, the following migh’ be of inter- 
est to members of IAIC. 


A. KOREA-—IT’S WAR: 


In last year’s report the question was 
asked “Korea—is it war?” With decisions 
continuing to come in there seems to be 
no doubt that regardless of what Congress 
and the then President may have called it, 
the Courts are almost unanimous in facing 
reality and declaring it to be a shooting 
war insofar as the war risk clauses of life 
insurance policies are concerned. 

The following is a list of some of the de- 
cisions in this connection since the last re 
port of this committee. 


1. Korean Conflict Held War. 


(1) The Circuit Court of the City of St. 
Louis recently held in Lynch v. National 
Life & Accident Ins. Co., that the Korean 
conflict was “war” within the intention o 
the parties to the contract which excluded 
loss resulting “from service in the military 
or naval forces of any country at war.” 

The plaintiff's right foot was amputated 
as a result of a combat wound in Korea. 
His claim was based upon a specific benefit 
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provision in an industrial life policy. A 
§t. Louis magistrate had given —- 
for the plaintiff. On appeal and trial de 
novo, the court rejected the reasoning of 
of th Beley case, reversed the magistrate, 
and entered judgment for the company. 

In deciding in favor of the insurer, the 
Court stated: 

“With sincere regret and after some 
vacillation, the Court has reluctantly con- 
cluded that it is duty-bound to decide this 
case in favor of defendant. 


Counsel for plaintiff contends that the 
phrase, ‘* * * military forces of any coun- 
try at war’ is ambiguous, and that the am- 
biguity should be resolved in favor of 
plaintiff. This phrase is undoubtedly am- 


| biguous in the sense it has a technical-legal 


meaning; namely, a constitutionally de- 
clared war, and also a non-technical, com- 
monly accepted meaning; namely, a shoot- 
ing war, declared or undeclared. The dif- 
ference between the two is learnedly dis- 
cussed in Moore’s International Law Di- 
gest, Volume VII, page 153. 


In construing the contract before us, the 
commonly accepted meaning of this phrase 
should be adopted since it is the meaning 
that will give effect to the intention of the 
parties. It may be safely assumed that if 
the insured had any knowledge of this 
clause in the contract, he understood that 
the term “war” meant a shooting war. It is 
highly improbable that the term “war” had 
any other meaning to him. 

As to the intention of the insurer, the 
reasonable construction is that it intended 
to exclude liability for those extraordinary 
risks incident to actual warfare, no matter 
how that warfare may have come into 
being. 

Assume a converse situation. Assume 
that war had been declared by Congress— 
the enemy had surrendered—the hostilities 
had ceased, but a treaty of peace had not 
been signed. Assume further that during 
the period between the cessation of hos- 
tilities and the signing of the peace treaty 
plaintiff had been injured while driving a 
military truck. In the Court’s opinion, he 
could recover since the “shooting war” had 
ceased and the extraordinary hazards 
sought to be excluded by this clause in the 
policy did not exist at the time of the in- 
jury. Plaintiff would have been in no more 
danger than he would have been had he 

en in military camp in time of peace. 

_ This Court is impressed with the reason- 
ing of the court in the case of Beley v. 
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Pennsylvania Mutual Life Insurance Com- 
pany, 373 Penna. 231, 95 Atlantic (2d) 
202, to the effect that unless we restrict the 
meaning of the term “war” to its consti- 
tutional intendment, we have no definite 
test whereby to determine when war exists, 
and that the right to recover under an in- 
surance policy should not depend upon the 
determination of a question not govern- 
able by any definite tests. Nevertheless, 
the Court cannot overcome its feeling and 
belief that the armed conflict in Korea con- 
stituted war within the intention of the 
parties to the contract. 

Judgment is therefore rendered for the 
defendant.” 


2. Other cases of Opinions Holding 
Korean Conflict Held War. 


(1) Lynch v. Nat'l Life & Accid. Ins. 
Co., (Mo. Cir. Ct. for St. Louis, April 26, 
1954). Suit for loss of leg benefit. This 
was an appeal and trial de novo from 
Magis. Ct. A copy of the opinion is on 
file. May be further appealed. 

(2) Western Reserve Life Ins. Co. v. 
Meadows, 261 S.W. 2d 554 (Texas), cert. 
denied U. S. Sup. Ct.—March 15, 1954. Suit 
for double indemnity. (Texas Supreme 
Court affirming Texas Court of Civil Ap- 
peals, reported last year.) 

For an excellent discussion of the gen- 
eral problem, see Wheeler, “The War 
Clause,” Ins. L.J.—November 1953, pp. 727- 
737. 

(3) Langlas v. Iowa Life Insurance Co., 
(Iowa Sup. Ct.—April 7, 1954). Suit for 
double indemnity. A copy of the opinion 
is on file. 

(4) Podos v. Equitable Life Assur. Soc., 
(U. S. Dist. Ct. for So. Dist of Calif., Cent. 
Div.—March 15, 1954). Suit for double in- 
demnity “War, declared or undeclared.” 
A copy of the opinion is on file. May be 
appealed. 

(5) Stanbery v. Aetna Life Ins. Co., 98 
A. 2d 134 (N. J. Super. Ct., Law Division— 
June 29, 1953). Suit for double indemnity. 
No appeal. 

(6) Two opinions were handed down 
May 5, 1954 by the United States Court of 
Military Appeals in the cases of United 
States v. Ayers, and United States v. Taylor. 
Both cases involved the suspension of the 
statute of limitations during the Korean 
conflict under the Uniform Code of Mil- 
itary Justice. The Ayers case involved a 
court-martial proceeding for desertion 
within the continental United States and 
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the Taylor case dealt with a fraudulent en- 
listment in the United States Army. The 
majority opinion in both cases held the 
United States was in a state of “war” dur- 
ing the Korean conflict for the purposes 
of military criminal law, predicated to a 
large extent on the insurance cases constru- 
ing war clauses. 

(7) U.S. v. Bancroft, (U.S. Ct. of Mil. 
App.—August 3, 1953). Held—Korean con- 
flict is war within meaning of Art. 113, 
Uniform Code of Military Justice, 50 U. S. 
707, which says “in time of war.” A copy 
of the opinion is on file. 

(8) Douglas Mfg. Co. v. Clayton Bros. 
Logging Co., (Ore. Cir. Ct. of Douglas Co. 
—November 1952) Held—Korean conflict is 
war. An ordinary contract case, not a life 
insurance contract. A copy of the opinion 
is on file. No appeal. 

(9) Attorney General’s Opinion, Ala- 
bama (Feb. 12, 1952). Korean conflict is 
a “time when the United States is at war 
with a foreign state” within the meaning 
of the State income tax statute granting an 
exemption to Alabama servicemen. A copy 
of the opinion is on file. 

(10) Attorney General’s Opinion, Ala- 
bama (Dec. 29, 1950). Korean conflict 
constitutes an “existing state of war” 
within the meaning of statute permitting 
county officials to be in military service 
without vacating their offices. 

(11) Attorney General’s Opinion, New 
York. (Oct. 1, 1953). Entrance into the 
armed services after the date of the Korean 
Armistice did not entitle such veteran to 
civil service preferences for service in 
“time of war.” The opinion recognized the 
Korean conflict as war. A copy of the 
opinion is on file. 

(12) Attorney General’s Opinion, New 
York (6/6/51). Korean conflict is war 
within meaning of statute giving an an- 
nuity to veterans disabled by blindness 
“during any war.” A copy of the opinion 
is on file. 

(13) Attorney General’s Opinion, North 
Dakota (Dec., 20, 1951) Korean conflict is 
war within meaning of state statute per- 
mitting loans to servicemen while U. S. is 
at war. A copy of the opinion is on file. 

(14) Indiana Attorney General declined 
to comment on Insurance Commissioner’s 
request to state whether Korean conflict is 
“war” within the meaning of life insurance 
contracts on the ground that the state ap- 
pellate courts had not determined this 
issue. 
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(15) Hawkins v. Metropolitan Mut. As. 
sur. Co. (III. Cir. Ct. of Cook Co.)—Suit fo 
face amount and double indemnity. Ora] 
decision on defendant’s motion for sum. 
mary judgment. A copy of transcript of 
hearing granting judgment is on file. No 
appeal. 

(16) Dean v. Atlantic Life Ins. Co. (Va. 
Cir. Ct. of Wise Co.—Jan. 31, 1953). Suit 
for face amount; followed Beley and Hard. 
ing opinions in Pa. Superior Ct. An un. 
reported opinion. A copy is on file. No 
appeal. 

(17) McClintic v. Metropolitan Life Ins. 
Co. (Ind. Super. Ct. of Marion County- 
Feb. 17, 1953). Suit for double indemnity; 
overrules defendant’s demurrer to the con- 
plaint on basis of Beley and Harding cases, 
and orders defendant to file an answer. An 
oral opinion. Settled. 

(18) Sanders v. Independent Life ¢ 
Acc. Ins. Co. (Fla. Civ. Ct. of Record for 
Duval County—1953). Suit for double in. 
demnity. An oral opinion. It is not known 
whether summary judgment was granted 
for failure to plead the war clause or on 
the ground that the Korean conflict was 
police action (probably the latter). No ap 
peal. 


3. Korea Conflict Held not War. 


Previously reported, and apparently the 
only reported decisions taking the position 
Korean conflict is not a war in the tech 
nical sense, of which a court may take ju: 
dicial notice, are two cases reported las 
year: 

(1) Beley v. Pennsylvania Mut. Life Ins 
Co., Harding v. Same, 373 Pa. 231, 271: 
95 A. 2d 202, 221, cert. denied U. S. Sup 
Ct.—Oct. 12, 1953. Beley case for fac 
amount and double indemnity; Hardin 
case for double indemnity only. 

For a discussion of the Beley and Hari 
ing cases, see comment in 28 N.Y.U. Lav 
Rev. 899-904 (April, 1953). See also Golf: 
stein “The War Clauses in Life Insuranc 
Contracts,” Ins. L. J.—July, 1953, pp. 458 
478. 

Ultimately, the U. S$. Supreme Court, bi 
its refusal to disturb these decisions, ha 
left the matter as decided by the courts 0 
the individual states. 


B. OTHER DECISIONS OF INTERES! 


At the time of the preparation of this 
port, committee members from Ohio, Ne! 
York and Virginia have reported the fo! 
lowing decisions of interest: 
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1. Suicide. 


Hartenstein v. New York Life Insurance 
Co., 98 Ohio App. 413, 113 N. E. 2nd 712. 

This case involved the question of 
whether or not the insured’s death was a 
result of suicide. There was testimony in 
the case tending to prove that the insured 
drove his automobile on an improved 
highway to a point several hundred feet 
from a well-marked main line, four-track 
railroad crossing, and then parked for 
“fifteen or twenty minutes.” His unusual 
conduct was such as to attract the attention 
of a nearby workman. Several automobiles 
at about this time came to the crossing and 
stopped to give way to a forty-car loaded 
Baltimore and Ohio freight train, which 
was approaching at a speed of approximate- 
ly forty miles an hour. While the warning 
lights were flashing, and the train’s whistle 
was blowing, the insured drove his car 
away from its parked position, passed 
around the several automobiles ahead, 
which had been stopped for the train, hesi- 
tated momentarily at the boundary of the 
crossing, and then proceeded slowly to the 
track upon which the train was approach- 
ing, where the automobile came to a stop. 
In the matter of seconds the inevitable col- 
lision occurred, and the insured was 
thrown from his car to the side of the 
tracks, while the train continued on 
through the crossing, carrying the automo- 
bile on the front of the engine. Death fol- 
lowed quickly. In addition to the warning 
signals, there is evidence that the train 
could be plainly seen in the broad light of 
the day by all who approached the cross- 
ing. 

During the trial, the defendant sought 
to introduce evidence, which was later re- 
jected by the Court, tending to prove a 
motive for suicide. This evidence sought 
to show that the insured was secretary of 
a prominent fraternal society, and that, sev- 
eral weeks before his death, an audit of 
these funds tentatively revealed that while 
the secretary’s books showed $23,401.76 on 
hand, the reconciliation with the deposi- 
tory bank indicated $13,607.76 in amount. 
The trial Court rejected this evidence upon 
the basis, and so charged the jury “it is the 
law in Ohio that an issue cannot be proven 
by basing one inference upon another be- 
cause that proof would be too conjectural 
and too speculative.” 

The reviewing Court reversed the judg- 
ment of the trial court and remanded the 
case for further proceedings. 
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The second, third and fourth syllabus of 
this case are as follows: 


“2. In an action on a policy of life in- 
surance, in which the insurer defends 
against double indemnity benefits through 
death by accidental means by pleading 
self-destruction of the insured, evidence 
tending to prove a grevious and troubled 
condition of the insured’s business affairs 
through questionable discrepancies in the 
records of money for which he was respon- 
sible to others, when coupled with extra- 
ordinary and suspicious circumstances at- 
tendant upon the insured’s death, is ad- 
missible as tending to prove motive for self- 
destruction. 


“3. The motive with which an act of 
suicide is done is generally a matter of in- 
ference, depending on the circumstances 
surrounding its commission. The motive 
for suicide may be inferred from circum- 
stantial evidence, and the rule that an in- 
ference cannot be predicated upon another 
inference is not controlling if the circum- 
stantial evidence reasonably tends to prove 
the state of mind—the emotion—from 
which a reasonable inference may be drawn 
that the state of mind sought an outlet in 
action—suicide. 

“4. The rule that ‘an inference of fact 
cannot be predicated upon another infer- 
ence, but must be predicated upon a fact 
supported by evidence’ (Sobolovitz v. 
Lubric Oil Co., 107 Ohio St., 204, para- 
graph 2 of syllabus), must be limited or 
conditioned in the light of another rule 
that an inference may be based upon cir- 
cumstantial evidence if such evidence fair- 
ly and reasonably warrants a conclusion of 
fact. If the circumstantial evidence is not 
sufficient proof of a fact, or a first infer- 
ence is not probable, but is guess and 
speculation, a second inference cannot be 
drawn therefrom, because, from a failure 
of proof, the entire syllogism fails.” 


2. Court Review of Administrative 
Ruling. 


In the case of Guardian Life Insurance 
Company v. Bohlinger, Sup’t of Insurance, 
decided on May 18, 1954, N. Y. Sup. Ct., 


App. Div., in a case concerning the ques- 
tion of the right of judicial review of a de- 
cision of the superintendent of insurance 
review. 

A sharply divided Appellate Division, 
First Department, upheld Superintendent 
of Insurance Alfred Bohlinger in the 
appeal by Guardian Life Insurance Com- 
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pany of America concerning the Superin- 
tendent’s refusal to approve the company’s 
acquisition of real estate in White Plains 
for its own use. 


The opinion of the court by Judge 
Botein is principally devoted to support- 
ing the contention of the Superintendent 
that his decision is not reviewable by the 
courts. While Judge Breitel agreed with 
this conclusion, a majority of the five- 
judge court (Judges Callahan, Dore and 
Cohn) agreed with Guardian’s contention 
that the Superintendent’s decision is ju- 
dicially reviewable. In a separate concur- 
ring opinion Judge Callahan voted to af- 
firm, however, upon the ground that the 
Superintendent's decision was not “arbitr- 
ary or capricious.” 

The lengthy dissenting opinion by Judge 
Dore, in which Judge Cohn joined, stated 
with respect to the issue of reviewability 
that “‘it is unbelievable that the legislature 
ever intended to grant to the unreviewable 
judgment of one man a power of such ex- 
tent and magnitude. On the merits of the 
appeal by Guardian, Judge Dore declared, 
“In our opinion we should hold that the 
Superintendent’s duties are supervisory 
only, to enforce the statutes; but not to 


supplant management or attempt to form- 
ulate business decisions which properly are 
the sole responsibility of management 


* * *. The real property is requisite for 


the transaction of this insurance company’s 
business. There is no substantial evidence 
in the record to the contrary, meeting all 
the essential facts established.” 

The decision will no doubt be appealed 
to the New York Court of Appeals. 


3. Right of Owner to Change Beneficiary 
in Absence of a Trust: 


Rosselott v. Rosselott, 98 Ohio App. 425, 
113 N. E. 2nd 639. 

Plaintiff, the son of defendant, brought 
an action asking that the defendant be de- 
clared a trustee for the face amount of a 
“college educational policy” issued by The 
Columbus Mutual Life Insurance Com- 
pany for the benefit of plaintiff. 


A reading of the policy disclosed that all 
rights, options and privileges arising dur- 
ing the term of the policy were vested in 
the original beneficiary, the defendant in 
this action (the father), during his life- 
time. He was given complete control over 
it; he could terminate it at will and ap- 
propriate to his own personal use its entire 
value. The policy was issued on his appli- 


INSURANCE COUNSEL JOURNAL 


October, 1954 


cation and purported to be a contract be. 
tween the father and the insurer and no 
one else. The insured (plaintiff) was giv- 
en no control over or rights of any sort in 
the policy or its cash loan or cash surren- 
der value during the term of the policy. It 
was only in the event of the non-existence 
of both the original and contingent bene- 
ficiaries that the insured was given the 
rights to the benefits created by the policy. 

The Court said, quoting from the case of 
Flanders v. Blandy, 45 Ohio St., 108, 12 
N.E. 2nd, 321: 

“It is obvious and well settled by author- 
ity that before the owner can be held as a 
trustee for the benefit of a mere volunteer, 
there must be a distinct, perfect and un. 
equivocal declaration of trust. There 
should be an expression of an intention to 
become a trustee, not that the owner 
should use technical words or language, 
but he should declare in unmistakable 
terms that he means to stand in a fiduciary 
relation to the object of his bounty.” 

“We find no such unmistakable lan- 


guage in this policy.” 


4. Misrepresentation. Right of applicant 
to show false statements made by 
agent rather than insured: 


Gilley v. Union Life Ins. Co., (June, 
1953) 194 Va. 966, 76 S.E. (2d) 165, 

Plaintiff beneficiary signed application 
for life insurance for the insured, her 
mother. Answers were given to three ma- 
terial questions which were untrue. Above 
the signature on the application was a cer- 
tificate “* * * I declare that the answers 
to the questions above and on the reverse 
side hereof * * * are strictly correct and 
true; that the several questions were duly 
asked and that the answers given by me are 
truly recorded hereon; that I made no 
other or different answers or representa: 
ial 

Plaintiff claimed she gave true answers 
to the soliciting agent, but that he did not 
correctly record them and that she signed 
the application without reading same. The 
soliciting agent testified he did not recol- 
lect the specific conversation, but that “I 
always put down whatever they tell me. | 
always put it down just like they tell me." 

The court said there is much conflict of 
authority as to whether or not an applicant 
who has signed a written application for in- 
surance shall be permitted to say there- 
after that material representations or am- 
swers therein are other and different from 





1954 


t be- 
d no 
3 giv- 
rt in 
rren- 
cy. It 
tence 
bene- 
1 the 
olicy. 
ase of 
8, 12 


ithor- 
lasa 
nteer, 
d un- 
There 
ion to 
owner 


zuage, 
ikable 
uciary 
, 


> Jan- 


plicant 


de by 


J une, 


ication 
d, her 
ee ma- 
Above 
; a cer- 
nswers 
reverse 
ct and 
e duly 
me are 
ide no 
esenta- 


nswers 
did not 
signed 
e. The 
t recol- 
that “I 
| me. | 
1] me.” 
flict of 
yplicant 
) for in- 
 there- 
or an- 
nt from 


October, 1954 


those made and given by him to the agent, 
but held that recent Virginia decisions 
have indicated a purpose to depart from 
the earlier cases holding that an applicant 
who had signed an application was pre- 
cluded from showing that false answers had 
been recorded by the company’s agent. The 
earlier decisions of Royal Insurance Co. v. 
Poole, 148 Va. 363, 138 S.E. 487; Flanagan 
v. Northwestern Mutual Life Insurance 
Co., 152 Va. 38, 146 S.E. 353, and Provi- 
dent Relief Ass’n. v. Butts, 158 Va. 259, 
163 S.E. 66, were therefore overruled. 


The court also said that if plaintiff hon- 
estly thought her mother was in sound 
health and in good faith stated her moth- 
er’s health was good, this would not vi- 
tiate the policy. 

On the other hand, in Inter-Ocean Ins. 
Co. v. Harkrader, 193 Va. 96, 67 S.E. (2d) 
894, the court said that they have “Uni- 
formly held that a misrepresentation of 
facts material to the risk voids the insur- 
ance contract.” A judgment for the plain- 
tiff was reversed because of material un- 
true representations in the policy. 


5. Accidental Injury: 


Groves v. World Insurance Co., 160 Ohio 
St. 355, 116 N.E. 2nd 204. 

This was an action by a beneficiary of an 
insurance policy to recover on a policy 
issued by defendant and insuring against 
loss of life “resulting directly and inde- 
pendently of all other causes from acci- 
dental” bodily injury, if such injury “total- 
ly and continuously disables the insured 
and results in death within ninety days” 
after such injury. 

The Court reversing the Court of Ap- 
peals and in approving the trial Court’s ac- 
‘ion in sustaining defendant’s motion for 
judgment notwithstanding the verdict, 
said: 

“The record discloses that the insured 
went to work at her usual employment on 
the day of the alleged accident and worked 
full time every working day scheduled be- 
tween the time of the alleged accident and 
the date on which she went to the hospital, 
48 days later. She did not consult a phy- 
sician until about three weeks after the 
alleged accident. After entering the hos- 
pital she underwent an operation which 
was described as successful, and the recov- 
ery was uneventful until three days later 
when she died from pulmonary embolism.” 
_ Plaintiff having failed to establish con- 
nuous total disability resulting in death 
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within 90 days after the alleged accident, 
the trial court was correct in entering judg- 
ment for defendant non obstante vere- 
dicto.” 


6. Effective Date of Policy. 


Gibson v. John Hancock Mutual Life In- 
surance Co., 94 Ohio App. 211, 114 N.E. 
2nd 824. 


The syllabus of this case, as hereinafter 
set forth, relates the facts upon which the 
decision of the Court was based. 

_““L. It is not against public policy to pro- 
vide in an application for life insurance 
that any policy issued thereunder shall be- 
come effective upon the date of issue of 
the policy and that ‘* * * if payment of the 
* * * premium was not made when this ap- 
plication was signed, any such policy will 
take effect as of its date of issue * * * only 
if the policy is delivered to and received 
by me (applicant) and the first premium 
or installment thereof is actually paid 
while I am alive and in sound health 
* * #’ 

“2. In an action against the insurance 
company, where the evidence discloses that 
the applicant delivered to the company’s 
soliciting agent a check made payable to 
the company for the amount of the pre- 
mium, which check was forwarded to the 
company’s general agent, which deposited 
it in a so-called suspense account, that, 
thereafter, such check was duly forwarded 
through banking channels to the drawee- 
bank which bank refused to honor it be- 
cause of the drawer’s death; and that the 
insurance company never accepted the ap- 
plications for insurance, it is error for the 
court to find as a matter of law that the 
applicant was insured and to overrule the 
insurance company’s motion for judgment 
non obstante veredicto.” 

“3. In such an action the insurance com- 
pany is not estopped from relying on the 
provisions in the application by the man- 
ner in which it received and handled the 
check.” 


7. Identity of Beneficiary: 


Kurtz v. Dickson (June, 1953), 194 Va. 
957, 76 S.E. (2d) 219. 

Where a city policeman designated his 
then wife as beneficiary under the city’s 
employee retirement system, later divorced 
that wife and remarried, but did not 
change the designation of beneficiary prior 
to his death, it was held that law applicable 
to a life insurance policy applied; that the 
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words “whose relationship to me is wife” 
are merely descriptive and the named bene- 
ficiary was entitled to the fund unless 
barred by provisions of a property settle- 
ment agreement or by the terms of the 
decree of divorce. 


C. LEGISLATION ENACTED: 


Legislatively this has been a relatively 
quiet year since only 14 state legislatures 
were in session. The most significant en- 
actments were: 


1. A new insurance code in Arizona. 


2. A law similar to the NAIC uniform 
Individual Accident and Sickness Policy 
provisions law in Kentucky and Massachu- 
setts. 


3. A law in New York requiring the Su- 
perintendent of Insurance to examine the 
affairs of Employees Welfare’s Trust Funds 
at least once in every 5 years. Amendments 
to Sections 213 and 213-a of the New York 
Insurance Law, relating to the limitation 
of expenses of life insurers. Changes in this 
law have far-reaching effect, since it af- 
fects the country-wide operation of all 
companies doing business in New York 
and, as a consequence, the interest of their 
policyholders wherever they might reside. 


4. A law in Missouri expressly excluding 
insurance companies from an earning tax 
of 1% of 1% in the City of St. Louis. 


5. An amendment to Article 3:49-1 of 
the Texas Insurance Code abolishes the 
antiquated Texas Rule on “Insurable In- 
terest” by providing that “any person, per- 
sons, partnership, association, corporation 
or other legal entity, or any combination 
thereof, as beneficiary or as the absolute 
or partial owner or owners, or both bene- 
ficiary and owner, of | policy or policies 
issued in connection with such application, 
and that any person of legal age whose life 
is insured under any existing or future 
policy may, in the manner and to the ex- 
tent permitted by the policy, designate in 
writing as the beneficiary any person, per- 
sons, partnership, association, corporation, 
or other legal entity, or any combination 
thereof, and may transfer or assign in writ- 
ing any such policy or any interest, benefit, 
right or title therein to any person, persons, 
partnership, association, corporation or 
other legal entity, or any combination 
thereof.” The only exception is as to those 
engaged in the business of burying the 
Sa Pikes «gar eens bes + 
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D. LEGISLATION PROPOSED: 


1. U. S. Congress. 

a. Group Insurance and Pension Trusts. 

S. 3507— (Carlson, R-Kans.) Would pro- 
vide all civilian employees of the Federal 
government with group life insurance ap. 
proximately equal in amount to one year’s 
salary but not to exceed $20,000, plus an 
equal amount of group accidental death 
and dismemberment insurance. Plan 
would be contributory with the employee 
paying approximately 25 cents bi-weekly 
per one thousand dollars of life insurance 
in force. Initial premium rates would be 
determined by the Civil Service Commis. 
sion and thereafter adjusted on basis of 
experience. 

b. Social Security (including Unemploy. 
ment Compensation and Health Insurance.) 

S. 3553— (Douglas, D-Ill.) Would revise 
Federal Unemployment Tax Act to apply 
to approximately 6 million more persons, 
specifically including full-time life insur- 
ance salesmen. Would establish a system 
of “reinsurance” grants by the Federal 
Government to States for unemployment 
compensation benefits, as well as a plan for 
the temporary supplementation of unem- 
ployment compensation. 

c. Social Security Amendments of 1954. 

H.R. 9366— (Reed, R-N. Y.) Would (I) 
extend OASI coverage to approximately 1 
million more persons including farm work 
ers, domestic workers, self-employed _pro- 
fessionals (other than doctors), clergymen 
and several smaller groups; (2) increase the 
OASI “work clause” so as to permit bene- 
ficiaries to earn up to $1,000 a year, with- 
out forfeiting benefits; (3) increase mini- 
mum monthly benefit from $25 to $30 and 
maximum monthly benefit from $168.75 to 
$200; (4) increase taxable wage base from 
$3,600 to $4,200; (5) extend for one more 
year (to 1955) the “McFarland Amend 
ment” which for the past two years has in- 
creased Federal share for public assistanc 
payments to States for aid to the aged, 
blind, and disabled, and aid to dependent 
children; (6) provide that the ultimate tax 
rate to go into effect in 1975 would be 4% 
instead of 314%, the maximum rate pres 
ently set out in the law, and (7) preserve 
the insured status and benefit amount o! 
ualified workers who are totally disabled 
or an extended period. 

d. Investments and Mortgages. 

H.R. 7839— (Housing Act of 1954—Bull 
54-8). Passed by the Senate on June $ and 
conference.asked .for.....:.. ..5 0 - ->- 
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As passed by the Senate, the bill (1) re- 
jected the House provision for a new and 
enlarged FNMA and would instead extend 
the existing FNMA in a standby capacity; 
(2) would enact the provision, advocated 
by the life insurance business, containing 
the Voluntary Home Mortgage Credit Pro- 
gram (see Bull. 54-15); and (3) would ex- 
tend for one year to June 30, 1955, the au- 
thority of the VA Administrator to make 
direct home and farmhouse loans to vet- 
erans under Title III of the Servicemen’s 
Readjustment Act and make additional 
funds available therefor. 


2. States. 

a. Louisiana. 

11.554—Accident and Health Advertis- 
ing: Would amend Section 212, Title 22, 
LRS 1950, by adding paragraph (7) provid- 
ing notice prominently — in policy 
that ten days are allowed from date of re- 
ceipt of policy to examine its provisions 
and if policy was solicited by deceptive ad- 
vertising or negotiated by deceptive, mis- 
leading, or untrue statements of insurer, 
such policy may be surrendered within ten- 
day period and any premium advanced 
shall be immediately returned. Reported 
favorably. 

H. 2946—Taxation of Annuity Income: 
To amend Personal Income Tax Law to 
provide an exemption for income from an- 
nuities in the amount of $1,000 or the 
amount by which $2,000 exceeds net in- 
come from annuitant’s profession or busi- 
ness, whichever is smaller; such exemption 
would be $1,500 if taxpayer is 65 years of 
age. Married taxpayer would be required 
to file joint return to receive exemption. 
Exemptions would be inapplicable if total 
income from all sources exceeds $5,000 in 
case of single person or $7,500 in case of 
married couple. 


E. INVESTIGATIONS: 


At present there are two investigations 
which are of concern to the insurance in- 


dustry. 
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The first is the Congressional investiga- 
tion by Senator Langcer’s Judiciary Com- 
mittee inquiring into the practices of in- 
surance companies selling health and ac- 
cident insurance, with emphasis upon those 
conducting such business by mail. 

The Federal Trade Commission is en- 
gaged in a broad inquiry concerning adver- 
tising practices in the sale of health and 
accident insurance. At present the Com- 
mission is engaged in making a survey of 
the advertising materials as related to 
policy forms sold pursuant to such ma- 
terials. 

In conclusion your committee urges the 
active interest and participation of all 
members in the affairs of the LIFE IN- 
SURANCE COMMITTEE, and feels that 
this committee’s potential, like that of the 
IAIC, is unlimited. Especial thanks are 
extended by the entire committee to those 
who have contributed to this report which 
your committee hopes will be of interest 
and assistance to our Association member- 
ship. 


Respectfully submitted, 


LawrENCE A. Lonc, Chairman 

JoserH R. Stewart, 
Vice-Chairman 

Harotp A. BATEMAN 

Henry W. Buck 

Tep S. Cooper 

T. DeWitt Dopson 

WILuiAM H. FREEMAN 

G. P. GonGwER 

RIcHARD M. JAMES 

Hucu E. REYNOLDs 

PHILIP J. SCHNEIDER 

Juuius C. SmitH 

Joun W. THomas, Jr. 

THomas WATTERS, JR. 

Harvey E. WHITE 

Epwarp B. Raus, Jr. Ex-officio 
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Report of Malpractice Committee 


HE report of the Malpractice Com- 
mittee would probably be more in 
keeping with the pattern set by its prede- 
cessors, if it merely subdivided the country 
into geographical areas and summarized 
the reported malpractice cases as to (1) 
Hospitals, (2) Physicians and Surgeons, 
and (3) Lawyers. ‘This year, however, the 
committee (while using the reportorial 
term “committee” the chairman assumes 
full responsibility for this deviation from 
the norm) concluded it might be interest- 
ing to alter this pattern. The present re- 
port, therefore, deals solely with cases in- 
volving claims of malpractice made against 
lawyers. We have not included cases of 
actual fraud, deceit, a oe or 
dishonesty, because such breaches of pro- 
fessional duty are clearly malpractice, but 
the number of cases against lawyers, claim- 
ing malpractice of one sort and another, 
indicates that it behooves the practicing 
lawyer to know some of the pitfalls that 
have ensnared some of their fellow prac- 
titioners. Forewarned is forearmed in prac- 
ticing law, as well as in any other field of 
endeavor. 

For the sake of convenience and ready 
reference, claims of malpractice against 
lawyers have been grouped under general 
classifications with some subdividing of 
the broad field. We have not endeavored 
to include every reported decision, but 
rather to set out illustrative cases so that 
a lawyer may derive a general idea of the 
possible claims that could be made against 
him by one of his own clients. It may be 
of interest to some to know that malprac- 
tice insurance is available to lawyers to 
cover claims of this kind and that the ac- 
tive practitioner can _ protect himself 
against this business risk, just as he does 
other recognized risks. Some companies 
limit the amount of such coverage to some 
stated amount, but if this is deemed inade- 
quate excess coverage is available in other 
companies. When a lawyer stops to con- 
sider the dollar value of the business he 
handles for his clients, and the possible 
claims that could be made, the cost of such 
insurance protection seems much more rea- 
sonable. 


Introduction 


“Malpractice” is one of those words 
which almost explains itself. Mal means 


“evil” and one guilty of malpractice has 
practiced evil upon another. The difficult 
arises not in definition, but in application. 
When, and under what circumstances, ha 
a lawyer been guilty of malpractice in 
handling his client’s matter? It is axio 
matic that an attorney must exercise that 
knowledge, skill and ability ordinarily 
possessed by other members of his profes. 
sion. He must faithfully, honestly and 
consistently represent the interests and po- 
tect the right of his client and he is bound 
to discharge his duty to his client with 
strict fidelity, with the utmost good faith 
and with complete obedience to his lawful 
instructions. 


In the absence of outright fraud or dis 
honesty, the cases indicate that lawyer 
have been fairly successful in establishing 
that they have not breached this duty. The 
cases also indicate, however, that many 
times clients think their counsel has been 
guilty of malpractice. It is with the ide 
that it’ may be beneficial for lawyers to 
have called to their attention instances and 
examples of cases wherein a client feels he 
has been imposd upon to such an extent 
as to sue his own lawyer, that the commit 
tee has collected these decisions. 


I. Failure To Act 


One of the common claims of a client is 
that “his lawyer” failed to do something he 
should have done and, of course, the re 
sultant claim, that if he had done it the 
client would not have sustained a los. 
Cases involving this type of dereliction 
vary all the way from failure to appear in 
court or to perfect an appeal, to filing a 
document in the wrong place or failing to 
file at all, so that the matter is barred by 
the Statute of Limitations. The chairman 
had a personal experience with a claim ol 
this latter type. An accident occurred in 
California. The Missouri lawyer failed to 
file suit in California within one year ané 
made demand that the insurance compan} 
pay his client because the matter wa 
barred. By dint of considerable work it 
was found the Bus Company could be sueé 
in Texas and the malpractice claim wa 
respectfully declined on the ground the 
attorney could obtain relief for his client in 
that jurisdiction. Time will tell whether 
this was correct but it does demonstrat 
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that there may be “more than one way to 
skin a cat.” 


A. Failure resulting in running of Stat- 
ute of Limitations. 

Generally speaking, the courts hold that 
an attorney is liable to his client if, with- 
out good reason, he permits the Statute of 
Limitations to run upon his client’s claim. 
No one can particularly quarrel with this 
result. The limitation statutes are reason- 
ably lenient. Most laymen are not familiar 
with them but they do know that they can- 
not indefinitely “sleep upon their rights.” 
Certainly any Tho worth his salt knows 
of the statutes, and if he sits idly by and 
permits it to run, there would seem to be 
little reason why he should not account to 
his client for his neglect. 

Fox v. Jones, 14 S.W. 1007 (Texas Ct. of 


3 App. 1889). The attorney was held to be 


negligent and guilty of malpractice for fail- 
ure to file suit on a promissory note. When 
the client delivered note with instructions 
to file suit, there were only 15 or 16 days 
before the action would be barred by the 
Statute of Limitations. Failure to act in 
this short period was held to be malprac- 
tice. 

Steele v. Smalley, 141 Me. 355, 44 A. 2d 
213 (1945). A one-year statute of limita- 
tions, barring causes of action for injury or 
death as a result of the operation of motor 
vehicles, was involved. Plaintiff sued her 
attorney, and the attorney filed an answer 
pleading that the statute on which plaintiff 
had based her claim applied only to ve- 
hicles carrying passengers for hire. Plain- 
tiff demurred to this plea, and the de- 
murrer was overruled. The court held no 
malpractice as the actual statute involved 
was limited, and the general statute would 
apply in this case. 

King v. Fourchy, 47 La. Ann. 354, 16 
Sou. 814 (1895). The attorney filed a slan- 
der suit for the client but failed to deposit 
the necessary costs for obtaining the serv- 
ice of a citation. As a result of this failure, 
the statute of one year on slander suits ap- 
plied and plaintiff's claim was lost. The 
client recovered against the attorney. 

Wilmot v. Moody, et al., 47 Cal. App. 
156, 190 P. 639 (1920). An attorney was 
held not negligent in allowing the 
Statute of limitations to run on a promis- 
‘ory note, where, upon the division of the 
estate, he had returned the promissory 
hote to one of the legatees, one of the 
plaintiffs in the malpractice action, and the 
ole was in her possession when the Stat- 
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ute of Limitations ran. It was held that 
the attorney had no further concern with 
the note after the division of the estate. 


Lally v. Kuster, 177 Cal. 783, 171 P. 961 
(1918). The question of Statute of Limita- 
tions together with failure to prosecute 
cause of action were both involved. Plain- 
tiff hired defendant attorney to file a suit, 
and the suit was filed on the day the stat- 
ute of limitations would have run. After 
a lapse of approximately five years, the 
suit was dismissed for want of prosecution. 
The attorney did not press the suit because 
he thought that the party sued would die, 
and because the possible defenses were 
quite strong. The client wanted the case 
tried, and that express wish was indicated 
in much correspondence between the client 
and attorney. Judgment for the defendant 
attorney was reversed, the court stating 
that the direct loss to the plaintiff re- 
sulting from the bar of the statute of lim- 
itations was due to the disobedience by the 
attorney of the client’s instructions. 


Buchanan v. Huson, 39 Ga. App. 734, 
148 S.E. 345 (1929). Client hired defend- 
ant to file suit against an insurance com- 
pany. The policy provided that suit had 
to be filed within six months after the dis- 
allowance of the claim. Under the contract 
between client and attorney, the attorney 
agreed to file suit “immediately.” Suit was 
not filed, and the client’s claim was lost. 
The demurrer of the defendant attorney, 
based upon the bar of the statute, was over- 
ruled and this action was affirmed. This 
case involved the unique finding that al- 
though 5 months and 16 days was not an 
unreasonable delay in filing suit, yet be- 
cause of the six months policy provision, 
the court had to rule that the malpractice 
claim matured in the remaining fourteen 
day period, in order to permit recovery 
against the attorney. 


Wood v. Anderson, 60 Ga. App. 262, 3 
S.E. 788 (1939). This case goes to the op- 
posite extreme in denying recovery for mal- 
practice. Plaintiff wanted to file suit 
against a dentist for malpractice, and re- 
tained the defendant attorney. Defendant 
filed a suit a few days before the statute of 
limitations barred the claim, but informed 
plaintiff he would not try the case. The 
suit was later thrown out of court. The 
defendant was successful in having the suit 
reinstated. The evidence did not show that 
plaintiff had lost the suit against the den- 
tist because it was barred by the statute of 
limitations, or in fact, what disposition was 
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made of this case. In addition there was 
the element in the case that the plaintiff 
was to produce evidence to enable the de- 
fendant attorney to try the case, and there 
was no showing that she had done so. The 
verdict was directed for defendant. 


B. Failure resulting in default judgment 
or dismissal. 


It would seem that if a lawyer failed to 
appear in court, with the result that his 
client’s case was either dismissed, or a de- 
fault judgment rendered against him, that 
he was guilty of malpractice. Yet several 
cases, while criticizing the attorney’s con- 
duct, hold that recovery for malpractice 
should be denied because of a lack of any 
showing that the client’s cause would have 
triumphed even had counsel been present. 
This indicates that some courts place a 
great burden upon the client in a mal- 
practice case, for not only must he show 
acts constituting malpractice, but he must 
also establish that he could have success- 
fully maintained or defended the case had 
the malpractice not occurred. 


Milton v. Hare, et al., 130 Ore. 590, 280 
P. 511 (1929). The defendant attorney fail- 
ed to make a required court appearance in 
a suit to rescind a mortgage, in addition to 
filing defective and insufficient answers. 
The court held that this conduct was gross 
negligence, although there was judgment 
for defendant on the pleadings as there was 
no showing that the client had a good 
cause of action against the parties defend- 
ant was retained to bring suit against. 

Lawson v. Sigfrid, 83 Colo. 116, 262 P. 
1018 (1927). It was held there was no 
negligence where a case was dismissed for 
want of prosecution. The suit had been 
filed in 1916, and in 1919 defendant was 
first employed to collect on the suit. An 
agreement was finally made in 1923 with 
the attorney to try the case, and at that 
time it appeared that the suit had been dis- 
missed for failure to prosecute. It was held 
that there was no negligence and it was also 
held that because of the insolvency of the 
person whom the defendant was to sue, no 
damage could be recovered anyway. 


Maryland Casualty Co. v. Price, et al., 
231 Fed. 397 (1916). The client, an insur- 
ance company, could have settled the case 
for $2,000 but hired the attorney to de- 
fend suit. The attorney failed to appear, 
to make any answer, and default judgment 
was taken in the amount of $15,000. No 
recovery was allowed in this action for mal- 
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practice, as there was no showing that the 
client had a meritorious defense. 

Kivett v. Crouch, 61 Idaho 536, 104 P. 
2d 21 (1940). An attorney was held to be 
not negligent where a default judgment 
was taken, as he had examined the cour 
records and it appeared that the service on 
his client was improper and could be set 
aside.. The court held that the default 
judgment should have been set aside, and 
that the attorney was not negligent. 

Burnette v. Elliott, 72 Kan. 624, 84 P. 
$74 (1906). Plaintiff, an attorney, became 
mentally irresponsible. Disbarment pro 
ceedings were instituted because of a fals 
and fraudulent letter written by plaintiff 
and defendant, plaintiff's partner, was re. 
tained to defend him. Defendant failed to 
defend the case, file an answer, or to make 
an appearance, and the judgment was en- 
tered by default disbarring _ plaintiff 
Other allegations were that defendant in. 
stigated the disbarment proceedings and 
that defendant took advantage of plain. 
tiff’s weakness. The court held the peti 
tion stated a cause of action and that the 
failure to defend the disbarment wa 
wrongful, particularly when coupled with 
the allegation that defendant instigated the 
disbarment. 


C. Failure to appeal. 

Nearly every lawyer, at one time or ap 
other in his practice, has worried about let 
ting an appeal deadline slip past, and won 
dered just what he would do if it should 
happen. For the most part the decisions 
give some solace to the lawyer in this situ: 
tion, for while they are clear in their hold 
ings that it is the duty of the lawyer w 
properly protect his client’s interest by tak 
ing all steps to perfect an appeal, many 
them decline to hold the lawyer liable fo 






failure to do so. The basis for this rule if 


that in many cases the client does not sus 
tain the burden of establishing that an ap 
peal would have been successful and hene 
has failed to show that he has been daw 
aged. As we say, this is some solace to th 


worrying lawyer, but it is not recomment 


ed that counsel rely upon this possibilit 
for they might wake up to find they wer 
in a jurisdiction which does not recognit 
this exception. 

Atlantic Coast Line R. Co. v. Hollida 
73 Fla. 269, 74 Sou. 479 (1917). A questiot 
was raised as to the propriety of the judg 
ment entry on appeal. The court admot 
ished the attorneys that based upon tl 
statutes of the state, they had the duty 
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take all necessary steps to see that judg- 
ment entry properly protecting their client 
was entered on the court records and that 
the attorney might be liable for any loss 
through his negligence in this failure. In 
this case, howevr, the court held the judg- 
ment entry was sufficient. 

General Accident Fire & Life Assur. 
Corp. Ltd. v. Cosgrove, 257 Wis. 25, 42 
N.W. 2d 155 (1950). The attorney failed 
to settle a bill of exceptions after an ad- 
verse decision in the trial of the case. 
The complaint against the attorney was dis- 
missed, as the client, an insurance com- 
pany, could not sustain its burden of proof 
of showing that it could have been success- 
ful on appeal and hence could not show 
damage. There seemed to be no question 
about the negligence of the attorney in 
failing to prepare and file the bill of ex- 
ceptions, but the court let him off the hook 
because of the client’s failure to establish 
any damage. 

Rosebud Mining & Milling Co. v. Hugh- 
es, 21 Col. App. 247, 121 P. 674 (1912). 
Plaintiff corporation hired the defendant 
as its attorney to sue an insurance com- 
pany. The suit was lost and the attorney 
was retained to prosecute the appeal. The 
defendant attorney failed to tender a bill 
of exceptions within the time set for it in 
the court rule, and failed to obtain a writ 
of error. Defendant attorney cross-claimed 
for his fee. There was a judgment on the 
cross-claim. The plaintiff corporation did 
not show that it could have recovered 
against the insurance company. It was 
held, however, that the plaintiff corpora- 
tion could recover from the defendant at- 
torney the amount expended as expenses 
in preparing the appeal. 

Childs v. Comstock, et al., 69 App. Div. 
160, 74 N.Y.S. 643 (1902). Plaintiff sued 
defendant attorney for his failure to take 
an appeal from a decision of the United 
States Board of Appraisers for recovery of 
duty within the required thirty day period. 
The appeals of other concerns appraised 
at the same time were successful. Here the 
attorney, with no understanding as to who 
was to receive the decision, made no ef- 
fort to ascertain the decision of the ap- 
praisers. Recovery against the attorney was 
allowed. Apparently the court felt the evi- 
dence as to the successful appeals by others 
was sufficient. 

In Re Opinion of the Judges, 26 Okla. 
Crim. Ct. of App. 41, 221 P. 1041 (1924). 
While this is not a malpractice action, the 
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court indicates that a special duty is cast 
upon an attorney defending criminals. The 
court holds that an attorney representing a 
defendant sentenced to death fails to ful- 
fill his duty as attorney if he neglects or 
refuses to appeal such judgment. 


Il. ACTING WITHOUT AUTHORITY 
OR CONTRARY TO CLIENT'S 
INSTRUCTIONS 


In the preceding section cases were re- 
ported of claims made because the lawyer 
failed to do something he should have 
done. But in many instances the client de- 
sires his lawyer to take some affirmative ac- 
tion to accomplish some desired result. In 
such cases the lawyer is still bound to dis- 
charge his duty to his client with fidelity 
and devotion but in accordance with his 
client’s instructions. The lawyer who acts 
without the authority of his client, or who 
in his zeal to accomplish a result, acts con- 
trary to his client’s specific instructions, is 
laying himself open to claims for malprac- 
tice. Here again the courts have tended 
to surround the lawyer with some degree 
of protection in sometimes denying recov- 
ery on somewhat technical grounds. The 
careful lawyer, however, sees to it that no 
such claim can even be raised, by being 
certain he has the authority to act, by 
keeping within such authority and declin- 
ing to go beyond the client’s instructions, 
inviting though the way may be. 


A. Acting without authority. 


It seems elementary that lawyers should 
act only within the authority given by their 
clients. Yet the cases reveal a number of 
actions brought by clients (who at one 
time at least thought enough of the de- 
fendant to employ him as their attorney) 
because the lawyer acted without the au- 
thority of the client. Recovery against the 
lawyer is denied in nearly all of these cases, 
however, upon some ground or other. In 
one, the statute of limitations was held to 
have run; in another, that the client failed 
to show he was damaged by the lawyer's 
action; and in a third, because the contract 
between the client and the attorney was de- 
clared invalid so that the attorney there- 
after had no obligation to render services 
to his client. One is a little inclined to be- 
lieve the courts were searching for some 
ground upon which to deny recovery. In 
any event, the fact that suits were filed 
demonstrates the desirability of avoiding 
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such claims by making sure the action to be 
taken is understood and approved by the 
client. 

Cornell v. Edsen, 78 Wash. 662, 139 P. 
602 (1914). An attorney filed suit against 
an insurance company for his client, and 
the case was tried and taken under advise- 
ment. Later the attorney dismissed the case 
without prejudice, but told the client the 
judge had decided against him. The stat- 
ute of limitations had then run so as to bar 
another suit. The action of the attorney 
was held to be clear breach of his duty 
to his client. However, recovery by the 
client was denied, as it was held that the 
contractual breach started the running of 
the statute of limitations and the malprac- 
tice suit was not brought within the prop- 
er time. 

Awotin v. Abrams, et al., 309 Ill. App. 
421, 33 N.E. 2d 179 (1941). Client sued at- 
torney for failure to settle claim on a con- 
tract to repurchase bonds. The contract 
was subsequently held bad. The malprac- 
tice action was dismissed, and this was af- 
firmed on appeal. The court held that 
when the proposed settlement arose, the in- 
terests of the attorney and client were ad- 
verse because of the contingent fee arrange- 
ment, but after the decision of the State 
Supreme Court invalidating the repurchase 
contract, the attorney had no further obli- 
gation to render services to the client. 

Niosi v. Aiello, (Appeal from Municipal 
Court of District of Columbia) 69 A. 2d 57 
(1949). Attorney was hired to press a claim 
for wrongful death, and advised against set- 
tlement of the claim. Suit was filed, but 
was dismissed for want of prosecution some 
time after the rejection of the settlement 
possibility. No recovery was allowed 
against the attorney, as there was no show- 
ing that the client could have recovered on 
the wrongful death action. The advice to 
refuse a settlement offer was wrongful only 
if the client disclosed all the facts to the 
attorney, which facts would have shown 
that there was no cause of action, as there 
was no proper party to bring the wrongful 
death action and there was no showing that 
the attorney had been given this informa- 
tion. 

Bayly v. Lee, 174 Cal. 137, 162 P. 96 
(1917). Client retained an attorney to en- 
force rights under a contract. The time 
never arrived when the client had an en- 
forceable right against the other party and 
the attorney could take steps to compel 
performance. The payment necessary to 
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mature the claim was in control of the 
plaintiff, not the attorney, and the attor- 
ney did all that he was required to do. The 
judgment for defendant was affirmed. 


Cleveland v. Hopkins, 55 Wis. 387, 13 
N.W. 225 (1882). An attorney appeared 
for a stockholder without proper author. 
ity. His appearance was procured by the 
president of the corporation, who was act- 
ing without the authority to retain an at- 
torney for the stockholder. The court re. 
fused to set aside a judgment against the 
stockholder, but was reversed on appeal. 
The court stated that if an adverse party 
had acquired rights through the appear- 
ance of any attorney whose authority is 
later denied, that the remedy is against the 
attorney. This is interesting, because norm- 
ally an attorney would assume the presi- 
dent of a corporation had authority to act. 
Moral—beware of anyone who employs you 
to represent someone else. 


B. Acting contrary to instructions. 


Clearly an attorney is liable if he deli- 
berately disregards his client’s instructions 
and a provable loss is suffered by the cii- 
ent. Frequently, however, the issue is not 
so simple and clear cut. The loss may re- 
sult from mere mistake or error in judg- 
ment. But as the California court says in 
Armstrong v. Adams, infra, whether the 
mistake be from negligence, want of skill, 
indifference or stenographic error, it is in- 
excusable and the client should be com- 
pensated. 

Armstrong, et ux. v. Adams, 102 Cal. 
App. 677, 283 P. 871 (1929). An attorney 
was retained to represent a client in a suit 
based on a real estate transaction, where 
the contract was for the purchase of 55 
acres and only 44.59 acres were conveyed. 
The difference in value of the tract was 
$9,360. The suit was successful, and there 
was a judgment for plaintiff for the full 
amount, the attorney being directed to pre. 
pare findings for the court. The findings 
were erroneous, as the difference in the 
value of the two tracts was not stated and 
the value of the land was incorrectly given 
as $9,360. The judgment based on the 
findings was later reversed on the insuffi- 
ciency of the judgment entry alone. The 
attorney withheld information of the omis- 
sion from the client. The court held that 
a cause of action was pleaded and a judg: 
ment for defendant on the pleadings was re- 
versed. The difference in value was the 
key issue in the case, and the measure of re- 
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covery, and this was the last thing that 
should have been overlooked in preparing 
the findings. Whether the mistake was 
from negligence, want of skill, indifference, 
or stenographic error, the court held it 
was inexcusable. 

Degen v. Steinbrink, et al., 202 App. 
Div. 477, 195 N.Y.S. 810 (1922). The cli- 
ent was a horse dealer having business 
dealings with a corporation with property 
in New York, New Jersey and Connecticut. 
The client guaranteed a loan for the corpo- 
ration, providing that it was secured by a 
chattel mortgage covering all of the prop- 
erty of the corporation. The attorneys 
were called upon to prepare the necessary 
papers for the transaction. The attorneys, 
a New York firm, prepared chattel mort- 
gages that were defective in both New Jer- 
sey and Connecticut, as they did not meet 
the requirements of the laws of those 
states. As a result, no lien was created 
against the property in New Jersey or Con- 
necticut. The court held that when a law- 
yer undertakes to prepare papers to be 
filed in a foreign state, it is his duty to ob- 
tain knowledge of the foreign law, as he 
represents that he is capable of performing 
the work in a skillful manner. The failure 
to do so in this case was negligence. The 
attorneys should not have undertaken the 
work if they were not competent to skill- 
fully and capably perform it. There was a 
judgment for plaintiff for less than he had 
asked for, and the court granted plaintiff's 
motion for a new trial. 

Hampel-Lawson Mercantile Co. v. Poe, 
et al., 169 Ark. 840, 277 S.W. 29 (1925). 
The client asked his attorney to prepare 
and file a chattel mortgage to cover exist- 
ing indebtedness of firms to the corpora- 
tion. The attorney filed the mortgage at 
Saline County, thinking the mortgagor was 
a foreign corporation, whereas it was a 
domestic corporation and the mortgage 
should have been filed in Perry County. 
Other mortgages thus received a prior lien 
and the client suffered substantial loss. 
The attorney was negligent in not having 
the mortgage properly recorded. There 
was a judgment for defendant which was 
reversed for new trial because of error in 
instruction. 


W. L. Douglas Shoe Co. v. Rollwage, 187 
Ark. 1084, 63 S.W. 2d 841 (1933). An at- 
torney was asked to file a suit immediately 
and obtain a writ of garnishment before 
judgment. The attorney failed to take this 
action, relying on the word of the party to 
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be sued, who was waiting for a payment 
from an insurance company on a fire loss. 
As a result, there was no collection, even 
though other creditors collected because of 
their timely garnishment. The judgment 
for the defendant attorney was reversed, 
the court stating that the attorney dis- 
obeyed the positive and direct instructions 
of the client, and that plaintiff was dam- 
aged thereby. 

Weekley, et al. v. Knight, et al., 116 Fla. 
721, 156 So. 625 (1934). An attorney failed 
to record mortgages that he agreed to re- 
cord for his client. The court held that the 
attorney was liable on his contract if he 
failed to perform service he agreed to per- 
form when he accepted employment. There 
was no rcovery allowed, however, as the cli- 
ent showed no damages. 

Norfleet v. Stewart, 180 Ark. 161, 20 
S.W. 2d 868 (1929). The client sued his at- 
torney for $1,000 paid to the attorney for 
use in settlement of a judgment against the 
client. An agreement had already been 
reached as to the fee that was to be paid 
the several attorneys representing the cli- 
ent in this suit. The evidence indicated 
that the $1,000 was an additional condi- 
tion imposed by the attorney to negotiate 
the settlement, and was to be kept by him. 
The client recovered a judgment for $1,000 
which was affirmed. The court held that 
it was the duty of the attorney to make a 
full and fair dudenns of everything con- 
nected with the settlement and to advise 
the client that the settlement could be 
made without the payment of an addition- 
al fee to him. 


Robertson v. Clocke, 18 App. Div. 363, 
46 N.Y.S. 87 (1897). The client retained 
an attorney to obtain an extension on a 
mortgage period. The attorney agreed to 
obtain the extension and did so, but later 
refused to deliver the extension to the cli- 
ent. The attorney then acted in behalf of 
the mortgagee in a foreclosure suit. The 
attorney refused to deliver the extension 
of the mortgage without the payment of his 
fee and reimbursement for expenses and 
other amounts paid in clearing the title. 
The court held that the client was entitled 
to delivery of extension on mortgage upon 
payment of the fee only. 

Miller v. Prescott, 157 Wis. 264, 146 
N.W. 1124 (1914). The attorney obtained 
a divorce from his client in which she ob- 
tained judgment for alimony. Funds of the 
judgment debtor later came into the hands 
of the attorney in a sufficient amount to 
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satisfy the judgment but the gy | fail- 
ed to collect the judgment. The debtor 
later was insolvent and the judgment could 
not be satisfied. The attorney made no ex- 
planation of the transaction involving the 
funds of the debtor to the client. The judg- 
ment for the client was affirmed. 

McCoy v. Hydrick, 143 S.C. 135, 141 S.E. 
174 (1928). ‘The attorney was investing 
money for a client and made certain in- 
vestments contrary to the instructions of 
client, causing a loss. The court held that 
an attorney was liable for losses resulting 
from failure to follow instructions. Here, 
the judgment for defendant was affirmed 
as the client had not preserved error in the 
trial, and did not raise the argument that 
the attorney was acting contrary to instruc- 
tions. 

Sproul v. Lloyd, 115 Atl. 667 (N.J. 1921). 
The client authorized an attorney to bid 
for property at a mortgage foreclosure sale 
up to $2,500. The attorney bought the 
property for $4,000. The client accepted 
it and Jater sold it for $2,400. Here, there 
was a violation of authority by the attor- 
ney but the client ratified the act by pur- 
chasing the property. The judgment for 
the client against the attorney was set aside. 

Lally v. Kuster, 177 Cal. 783, 171 P. 961 
(1918). A specially instructed attorney 
must follow the instructions of client, ex- 
cept as to details in the course of the suit, 
or he is liable for losses which result from 
his failure to follow the instructions. 

Wilson v. Carroll, 80 Colo. 234, 250 P. 
555 (1926). The attorney sued the client 
for attorney’s fees, and the defendant set 
up in his answer the defense that the notice 
of the foreclosure sale was insufficient and 
void. The services rendered by the attor- 
ney were in foreclosing a deed of trust. 
The court found that the affidavit of pub- 
lication did not show that the affiant was 
a printer, editor, publisher or proprietor 
of a newspaper, and that he was competent 
to state the essential facts, that the affidavit 
was therefore insufficient, and the record 
did not show a good title under the fore- 
closure sale. The judgment for the attor- 
ney was reversed and remanded with di- 
rections to retry as to the question of the 
attorney’s negligence. 


III. CONDUCT OF TRIAL 


What trial lawyer has not longed for the 
opportunity to second guess on a trial! 
Many a lost case has been won upon re- 
trial in the lawyer’s mind, by undoing 
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something that went wrong in the actual 
trial, or by putting on that witness who, 
in retrospect, furnishes the missing piece 
of evidence. The client who has lost the 
case (for lawyers never do), however, comes 
very near to having that golden opportun- 
ity to second guess, when he sues his law- 
a for malpractice. He can charge that 

is lawyer erred in the way he tried the 
case. He can claim that this piece of evi- 
dence or that, should have been presented, 
or should not have been introduced as the 
case may be, and that the outcome would 
have been far different had the case been 
tried as he feels it should. Fortunatly the 
courts have tended to discourage these 
court room quarterbacks by rather general- 
ly denying recovery for their claims of mal- 
practice. Let us hope the courts continue 
this healthy trend. The lot of the trial 
lawyer is beset with enough. blood, sweat 
and tears already, without the exaction of 
the pound of his flesh in a malpractice 
action. 

Sjobeck v. Leach, et al., 213 Minn. 360, 
6 N.W. 2d 819 (1942). Client sued his at- 
torney for failure to procure a discharge in 
bankruptcy. The attorney did not petition 
for a discharge, as he felt it would be de- 
nied because the client had obtained credit 
through false statements, which, under the 
statutes, would bar his discharge in bank- 
ruptcy. Even though the client gave posi- 
tive instructions to file the petition for dis. 
charge, the attorney in good faith thought 
such procedure would be futile. The court 
ruled this was not malpractice and re: 
versed the judgment the client had recov- 
ered in the trial court. 

Roehl v. Ralph, 84 S. W. 2d 405 (Mo. 
App. 1935). Client retained an attorney 
to defend a suit on a note. The attorney 
did not file an answer or protect client's 
interest, and a judgment was taken by de- 
fault. Here, even though the attorney 
might have been negligent, no recovery was 
permitted against the attorney because 
there was no defense that could have been 
submitted to the jury and, hence, no proxi- 
mate cause. The court examined in detail 
the evidence on the question of whether 
the client had the defense of an accommo- 
dation maker but concluded it was not 
a valid denied recovery. 

Utterback-Gleason Co. v. Standard Acci- 
dent Ins. Co. of Detroit, Mich., 193 App. 
Div. 646, 184 N.Y.S. 862 (1920). This case 
contains language to the effect that an at- 
torney is not negligent in failing to set up 
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a futile defense, and a release from an- 
other party that was not competent evi- 
dence was such a futile defense. 

Smithers v. Henriquez, 368 Ill. 588, 15 
N.E. 2d 499 (1938). ‘This is an automobile 
negligence case, but there is dictum that 
an attorney is required to exercise all law- 
ful means known to him to see that no in- 
terested party sits as a juror in the case. 

Rapuzzi v. Stetson, et al., 160 App. Div. 
150, 145 N.Y.S. 455 (1914). The client re- 
tained an attorney to defend a suit for the 
purchase price for shares of stock transfer- 
red to client. The attorney failed to plead 
the defense that the transaction was in- 
valid because no transfer tax stamp was af- 
fixed. The court held the attorney not 
negligent in this failing, as it would be a 
futile defense to plead that a failure to af- 
fix 86 cents worth of stamps would defeat a 
$30,000 transaction. The court also re- 
jected the charge that the attorney was 
negligent in allowing testimony to be in- 
troduced as the records showed that the at- 
torney moved to strike testimony and to 
dismiss on the grounds that the testimony 
revealed there was no cause of action. The 
court held that the question of admissibil- 
ity was thus raised and the defendant at- 
torney was not negligent. 

Case v. Ricketts, 41 A. 2d 304 (Mune. Ct. 
of App. for D.C. 1945). Client sued the at- 
torney who prosecuted his suit for illegal 
confinement in a state hospital because the 
attorney had failed to put into evidence 
certain correspondence from American 
Legion officials and had failed to call cer- 
tain witnesses. In holding the attorney was 
not guilty of malpractice, the court stated 
that the correspondence would not have 
aided client’s cause but instead would have 
hurt it. No evidence was offered as to 
what witnesses were not called. 

Howard, et al. v. McCarson, 215 Ala. 251, 
110 Sou. 296 (1926). A client authorized 
one Jones to obtain an attorney for him. 
Later on, Jones discharged the attorney be- 
cause he refused to assent to a settlement. 
The court ruled that an attorney may be 
liable to his client if he abandons the case 
at a critical time, leaving the client help- 
less, but that the attorney was not liable 
for the withdrawal in this case because 
Jones was authorized to discharge the at- 
torney and employ another. 

Perkins v. Sykes, 233 N.C. 147, 63 S.E. 2d 
133 (1951). Claimant was seeking to set 
aside a judgment. His attorney had with- 
drawn from the case on the morning of the 
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trial. The attorney had given client notice 
of the withdrawal, but this was not re- 
ceived by the client. The withdrawal was 
held to be such a surprise as to justify set- 
ting aside the judgment, inasmuch as it was 
contrary to the obligation of the attorney 
to the client and to the court. An attorney 
who undertakes the conduct of a case has a 
duty to continue it, and cannot abandon 
the case without reasonable cause and rea- 
sonable notice to the client and the court. 

Rohr v. Chicago, N. 8S. & M. R. R., 179 
Wis. 106, 190 N.W. 827 (1922). After ad- 
verse rulings by the court, the attorney an- 
nounced that he did not wish to partici- 
pate any further in the trial A judgment 
was directed for defendant. A new trial 
was ordered, and affirmed. The conduct of 
the attorney did not respond to his duty 
to the client and to the court. The inter- 
est of the client and respect to the court re- 
quires an attorney to acquiesce in adverse 
rulings of the court, and not abandon his 
client’s cause. 


IV. POOR ADVICE AND MIS- 
HANDLING OF FUNDS 


The old adage of “Shoemaker stick to thy 
last” could well be applied to a lawyer who 
volunteers advice outside his own field. 
The law is complex and complicated 
enough. If a lawyer gives poor advice 
within his own field he may subject him- 
self to a claim for malpractice. If he goes 
beyond his field, he is certainly shorten- 
ing the odds that a disgruntled or dissatis- 
fied client may claim malpractice. In such 
a case, the client must show more than a 
mere error in judgment; he must show 
negligence. And fortunately negligence in 
the giving of advice is often difficult to es- 
tablish. Not so difficult is the establish- 
ment of a breach of a lawyer’s duty to his 
client in the handling of the client’s funds. 
Clearly, and correctly, the lawyer is, and 
should be, liable for misusing his client’s 
money and breaching the trust reposed in 
him. 

A. Poor advice. 

Fahy v. Jay, 141 Atl. 780 (NJ 1928). 
Client retained an attorney to handle a real 
estate transaction and the attorney advised 
that the real estate contract was valid and 
enforcezble. The client then assigned the 
contract to a third person. The vendor re- 
fused to convey and the contract was found 
to be non-enforceable. The client’s recov- 
ery was affirmed. The attorney had given 
erroneous advice that the client could ac- 
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quire the specific property through the in- 
valid and non-enforceable real estate con- 
tract. 

Parker-Smith v. Prince Mfg. Co., 172 
App. Div. 302, 158 N.Y.S. 346 (1916). The 
client retained Attorney A to collect claims 
against banks on forged checks. Attorney 
A was eventually discharged and Attorney 
B retained. Attorney A sued for his fee, 
and the defense of negligence was inter- 
posed. Attorney A had advised wrongly 
that the client could postpone suit pending 
settlement negotiations, and when the 
negotiations failed, the statute of limita- 
tions had run. There was a question as to 
the statute of limitations applicability to 
the payment of forged checks. The court 
ruled there was a submissible issue of negli- 
gence. 

Hopper, et al v. Gurtman, 17 N.J. Misc. 
289, 8 A. 2d 376 (1939). Client retained 
attorney to examine title incident to a pur- 
chase. The attorney rendered an opinion 
and felt that an execution sale divested a 
certain title holder of interest, whereas 
other attorneys advised that an inchoate 
dower interest remained. Court decided 
that the attorney was not in error in his 
opinion but even if he was, there was no 
showing of negligence, and he is not liable 
for an error in judgment. 

Flynn, et al v. Judge, 149 App. Div. 278, 
133 N.Y.S. 794 (1912). Attorney advised 
client to testify falsely, which testimony, 
on rebuttal by attorney, was retracted and 
explained. The advice of attorney was bad 
or improper, and was in violation of the 
duty of the attorney to the client. Judg- 
ment for defendant was reversed for new 
trial. 

Gimbel v. Waldman, 193 Misc. 578, 84 
N.Y.S. 2d 888 (1948). The client sued an 
attorney who advised her to make settle- 
ment of her claim against an estate for 
$25,000, whereas she alleged she should 
have received $45,000. The attorney's ad- 
vice was based upon his opinion as to the 
validity of an in terrorem clause in the will. 
The motion to dismiss the client’s claim 
was granted because the courts of New 
York themselves have not clearly defined 
the rule on this subject and are somewhat 
confused. Therefore, it was held there was 
no negligence in giving the advice. 

Brack v. Barton, et al., 185 Md. 366, 45 
A. 2d 100 (1945). Client hired Attorney 
A to defend a case which was lost. A set- 
tlement. was effected, and the client gave 
Attorney A a check but the client desired 
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to regain certain expenses from Attorney 
A and therefore filed a motion for a new 
trial. Attorney A withdrew from the case 
and Attorney B was hired. Attorney A de. 
livered the settlement check to Attorney B. 
Attorney B was under the duty to advise 
his client that the appeal could not be 
prosecuted successfully and Attorney B 
evidently did so and refused to prosecute 
the appeal. There was no evidence that At- 
torney B delayed the matter or prevented 
the client from getting another attorney. 
Judgment was rendered in favor of both At 
torneys A and B. 


Lawrence v. Tschirgi, 57 N.W. 2d 46 
(Iowa 1953). An attorney sued his client 
for a contingent fee, which was contracted 
for some time after commencing to repre- 
sent the clients in an estate matter. The 
defense was that the attorney had not fully 
advised his clients. Aside from the ques. 
tions of propriety of the fee, the court said 
that the attorney had the duty to advise 
his clients that a guardian could not be ap- 
pointed for the testator unless he could be 
served with notice within the state, and 
there was no showing that this was done 
until quite some time later. Due to the at- 
torney’s failure to properly advise his cii- 
ents, judgment in his favor was reversed 
and remanded. 


B. Mishandling of funds. 


Searcy v. Novo, 188 Sou. 490 (La. App. 
1939). The client sued his attorney for de 
ductions from the amount paid in settle 
ment of a case. The attorney had a con- 
tingent fee contract but, unknown to the 
client, had retained another unidentified 
attorney to assist in the appeal of the case, 
paying this attorney a cash fee. The at 
torney could render the client liable for 
this cash fee only with the full disclosure 
before demanding payment. The judgment 
in favor of the client for the amount with- 
held by the attorney to pay the cash fet 
was affirmed. 


In Re Hallmann, 384 Ill. 325, 51 N.E. 2d 
469 (1943). Disbarment proceedings. The 
attorney received money from his client for 
taxes and turned over the funds to a per 
son who was supposed to be in a position 
to obtain reductions in settlement of de 
linquent taxes. This person did not suc 
ceed in settling the delinquency and the 
property was sold for non-payment of 
taxes. This procedure should not be fol 
lowed without the express consent of the 





1954 


orney 
a new 
e case 
A de. 
rey B. 
advise 
ot be 
ey B 
secute 
at At 
rented 
orney. 
th At 


2d 46 
client 
racted 


ques- 
rt said 
advise 
be ap- 
uld be 
e, and 
; done 
the at- 
his cli- 
versed 


. App. 
for de- 


settle. 
a con- 
to the 
ntified 
1e Case, 
The at: 
ble for 
closure 


Lot suc: 
ind the 
ent of 
be fol- 
of the 


October, 1954 


client and he should be fully informed as 
to all developments. 


Everett v. Downing, 298 Ky. 195, 182 
§.W. 2d 232 (1944). An attorney obtained 
a settlement for his client, and on her re- 
quest, advised her as to investment of 
funds obtained. The advice was given in 

faith and a reputable broker was rec- 
ommended. The evidence indicated that 
the client was of questionable mental con- 
dition. The stocks declined in value. The 
attorney was not a trustee or fiduciary but 
was giving gratuitous advice. Judgment for 
the attorney affirmed. 


Chiswell v. Campbell, 300 Pa. 68, 150 
Atl. 90 (1930). This case contains lan- 
guage that attorneys having control of a 
sale for the client have the duty to secure 
the highest price possible. 


Day v. Cowart, 212 Miss. 280, 54 Sou. 2d 
$85 (1951). Attorney was hired by his 
brother to prepare a deed in a real estate 
transaction and the deed was prepared. 
The attorney later bought in this same 
property at a tax sale for non-payment of 
taxes subsequently levied. It was held he 
was not disqualified from the purchase be- 
cause of his earlier handling of the sale 
transaction and the client’s attempt to can- 
cel the tax sale was dismissed. 

Shockney v. Marsh, 83 Ind. App. 407, 
147 N.E. 292 (1925). An attorney collect- 
ed a $7,500 note for the client and agreed 
to hold the proceeds and make loans as an 
investment for his client. One loan was 
not paid when due. An attorney is not an 
insurer, but has a duty to exercise the care 
of a reasonably prudent man in dealing 
with trust property. The jury found that 
this degree of care had not been exercised 
and judgment for the client was affirmed. 

In Re Bond and Mortgage Guarantee 
Company, 303 N.Y. 423, 103 N. E. 2d 721 
(1952). The trustee had applied for an 
order settling his account. Attorneys for 
the trustee had purchased trust certificates 
from various dealers and brokers at low 
prices. The attorneys breached their fi- 
duciary relation by purchasing these trust 
certificates. The duty of the trustee was to 
hold the hotel in trust for the certificate 
holders and to liquidate the trust. The at- 
torneys placed themselves in a position 
where their interests were in conflict with 
the trust beneficiaries and their private 
claims entangled with the beneficiaries. 
hen constituted a breach of fiduciary re- 
ation. 


INSURANCE COUNSEL JOURNAL 


Page 411 


Soden v. First National Bank of Kansas 
City, et al., 77 F. Supp. 98. (U.S.D.C. Mo. 
1948) Action to cancel deed and trust in- 
denture. Judgment for defendant. The 
court stated that attorneys preparing the 
deed and trust indenture had a duty to 
observe, not only the legality of procedure 
and execution of the document, but also to 
appraise the competency of the parties. 
The trust officer of the bank, also an attor- 
ney, had the same duty. 

In Re Woods, 158 Tenn. 383, 13 S.W. 2d 
800 (1929). Suit to recover funds paid to 
guardian and dissipated through the negli- 
gence of the attorney. A claim against a 
railroad had been settled, and the attorney 
secured the appointment of an ignorant 
negro as guardian. The funds were paid 
into the County Court which was without 
jurisdiction to receive them. The attorney 
must use reasonable skill and diligence and 
reasonable knowledge of rules of law. In 
this case the attorney had not met this stan- 
dard of care, and was liable for losses of 
the funds mishandled, subject to a credit 
for ‘ funds applied for the benefit of the 
ward. 


V. TITLES 


Title examinations and opinions by at- 
corneys, which turn out to be erroneous, re- 
sulting in losses to the property owner, 


have long been the source of actions 
against the examiner. As in everything he 
does, the lawyer in this field has the dut 

to exercise ordinary care, knowledge an 

skill, and if he does so, he has an excellent 
chance of successfully defending a malprac- 
tice action. If, on the other hand, the law- 
yer is careless, and fails to report liens or 
clouds on the title which are apparent, or 
are readily available by a search of the rec- 
ords, then the courts have not hesitated to 
find against the lawyer in a malpractice ac- 
tion, at least to the extent of discharging 
the liens and establishing a clear title in 
his client. 

Sullivan v. Stout, 120 N.J.L. 304, 199 
Atl. 1 (1938). Attorney examined title and 
gave opinion that grantors had fee simple 
absolute whereas they had life estate. There 
was subsequent litigation with holding 
that the interest of the grantors was a life 
estate only. Action was brought against the 
attorney but the statute of limitations had 
run so there was a judgment in favor of 
the attorney. 

Trimboli v. Kinkel, 226 N.Y. 147, 123 
N.E. 205 (1919). Attorney examined title 
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and reported that there was a marketable 
title. An early holder in the chain of title 
had by will devised a power to sell the land 
and divide the proceeds. The land was 
actually exchanged and not sold. This 
clearly appeared in the record. This was 
held to be a flaw as power to sell is not a 
power to exchange. The title opinion sup- 
lied no evidence of adverse possession. 
The client bought in reliance on the at- 
torney’s title opinion, and later when he 
attempted to sell, the title was rejected. A 
judgment for client was directed by the 
court after an earlier judgment for the at- 
torney. It was ruled the attorney was 
negligent in not applying the settled rules 
of law that should be known to all convey- 
ancers. In absence of evidence of adverse 
possession, the title was unmarketable. 

Toth, ex ux v. Vazquez, 3 NJS 379, 65 
A. 2d 778 (1949). Client retained attorney 
to examine title, and the attorney hired an 
engineer to survey the premises. The court 
held that an attorney has a duty to exam- 
ine the public records and inform his cli- 
ent of all observable defects, deficiencies 
and imperfections of title, and he has a pro- 
fessional duty to exercise ordinary care, 
knowledge and skill. The attorney, how- 
ever, has no personal duty to use a the- 
odolitic transit and survey the property and 
his opinion is subject to the survey of a 
competent engineer. In this case the attor- 
ney used care in selecting a competent sur- 
veyor and he does not warrant the accuracy 
of the survey. Consequently the court 
found in favor of the attorney. 

Ninth Ave. & Forty-Second St. Corpora- 
tion et al. v Zimmerman, 217 App. Div. 
498, 217 N.Y.S. 123 (1926). Attorney per- 
mitted his client to make a contract to pur- 
chase a lease, advising that the vendor 
could convey a valid lease. The vendor 
gave no warranty that there was a good 
marketable lease. The client later sold the 
lease and represented that it was a good 
marketable lease. The title was rejected by 
the purchaser as the land was in trust, with 
a life estate in the wife, and a contingency 
in the will that a child of a son of the wife 
might take, and this contingent interest of 
the infant could not be conveyed. The cli- 
ent had relied on the opinion of the attor- 
ney that the lease was marketable. The de- 
fenses of the attorney were stricken. 

Chavis v. Martin, 199 S.W. 2d 598 (Ark. 
1947). A drainage district sued the client 
to cancel deed because of a previous fore- 
closure. The client filed a cross-claim 
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against the attorney who handled the pur. 
chase for him. Investigation of court rec 
ords would have disclosed that title to the 
land was in the drainage district. The 
land could have been purchased properly 
and omg | by the attorney had the prop. 
er action been taken. The attorney was 
held guilty of breach of duty to his client. 

Bayerl, et al v. Smyth, 189 Atl. 93 (N,]. 
1937). Client retained an attorney to ex. 
amine title and the attorney failed to re. 
port a judgment that was a lien against the 
property. The property was later lost be- 
cause of this outstanding lien. The di- 
ent’s recovery against the attorney was af- 
firmed. The attorney did not exercise rea 
sonable care and skill in the examination, 
and his failure was negligence for which he 
was liable to the extent necessary to pay 
off the outstanding liens. 

Jacobsen v. Peterson, 91 N.J.L. 404, 103 
Atl. 983 (1918). Attorney failed to discover 
judgment which was a lien on land in his 
examination of title. The client purchased 
in reliance on the opinion without any 
knowledge of the lien. The court held that 
there was no question as to the negligence 
and damages were assessed in the sum re. 
quired to remove the lien. 

Hill v. Cloud, 48 Ga. App. 506, 173 S.E 
190 (1934). Attorney failed to discover a 
recorded first lien. This omission was 
negligence although the case was reversed 
on the question of damages. 


VI. BREACH OF CONFIDENTIAL 
RELATIONSHIP 


An attorney cannot take personal advan: 
tage of information obtained during his re 
lationship with his client. His duty is to 
serve the client to the best of his ability 
and to make complete and full disclosure 
of any and all facts which might in any 
way affect the close professional relation 
ship of attorney and client. He cannot per 
sonally profit from the transactions; he 
cannot act for conflicting interests; he ca®- 
not utilize information obtained while ac- 
ing as attorney to his own advantage, evel 
after the termination of the attorney-client 
relationship. To attempt any of these witl- 
out the full knowledge and consent of the 
client (and some ex-lawyers have learned 
to their sorrow, that such consent should 
be obtained in writing) is an open invite 
tion for a malpractice action. The courts 
and juries have been quite willing © 
“hang it on the lawyer” if there is even 4 
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suspicion that the attorney has sought to 
benefit himself at the expense of his client. 


Storm v. Eldridge, 336 Mich. 424, 58 
N. W. 2d 129 (1953). Attorney sued his 
client for legal services in the purchase of 
a 38.3 acre tract. In negotiating the pur- 
chase of the 38.3 acres it developed that 
this tract could not be obtained without 
also purchasing a 14.5 acre tract. The at- 
torney, however, negotiated for this 14.5 
acre tract without advising his client. The 
court held that the attorney had the duty 
to inform his client of the 14.5 acre tract as 
the opportunity to purchase this tract arose 
solely through his acts for the client in ar- 
ranging the purchase of the 38.3 acre tract, 
and could not be purchased except as a 
part of the 38.3 acre tract purchased. The 
attorney took advantage of the fiduciary re- 
lationship. The attorney’s claim for serv- 
ices was limited to the amount attributable 
to services on the 38.3 acre tract. 


Olitkowski v. St. Casimirs’ Savings & 
Loan Assn., 302 Mich. 303, 4 N.W. 2d 664 
(1942). The client, an administrator, hired 
an attorney to administer the estate. The 
attorney was also attorney and director for 
the Savings and Loan Association. The 
attorney advised the administrator to in- 
vest funds of the estate in the Savings and 
Loan Association and this was done. The 
attorney should have known that the Sav- 
ings and Loan Association could not ac- 
cept a deposit, and that the administrator 
could not invest funds in the Savings and 
Loan Association, without approval of the 
Probate Court, which was not obtained. 
The Savings and Loan Association was 
paying only a percentage of its accounts. 
The attorney cannot act for conflicting in- 
terests without the consent of client after 
full knowledge of all circumstances. The 
attorney was liable to the estate for the 
full loss. 


McDonald v. Calhoun, 86 N. E. 2d 498 
(Ohio App. 1949). Suit against an admin- 
istrator for concealing assets. The attor- 
ney for the administrator had also been ac- 
tive in business with the deceased. The at- 
torney had a duty to make full disclosure 
of adverse interests he may have had 
against the trust estate. There was no evi- 
dence on this question, and the case was 


reversed and remanded for new trial. 


Hunter v. Troup, et al., 315 Ill. 293, 146 
N.E. 321 (1925). Attorney had acted for 
deceased before her death, and had been 
given a deed to certain property owned by 
the deceased. After death of deceased, the 
surviving relatives retained the attorney to 
act for the estate. The deed was not dis- 
closed to the relatives and was later shown 
to be invalid. The attorney had the duty 
to reveal adverse retainers and every other 
fact which might affect the interest of the 
client. In this particular case there was no 
malpractice, and counsel was not preclud- 
ed from recovering for his services to the 
estate, because possession of an invalid deed 
did not interfere with his exclusive devo- 


tion to the proper administration of the 
estate. 


Byars, et al v. Stone, et al 186 Va. 518, 
42 S.E. 2d 847 (1947). Attorney, after ter- 
minating the relationship with his client, 
acquired property in his own name that 
had been the subject matter of the prior 
employment. The court stated that the 
property could have been acquired for the 
client, and the attorney should have done 
so. The disclosure of the acquisition of the 
property was required. The property so 
acquired was impressed with a trust. An at- 
torney cannot have an interest contrary to 
his client’s or gain personal advantage from 
the relationship without the knowledge 
and consent of the client. He cannot ac- 
quire, without the consent of his client, in 
any manner other than in trust, any ad- 
verse interest or title in the subject matter 
of the prior employment. This continues 
even after the termination of the relation- 
ship in order to prevent a breach of trust 
by taking unfair advantage of information 
acquired while acting as an attorney. 


Laybourne v. Bray & Shifflett, 190 S.W. 
1159 (Tex. Civ. App. 1917). The attorneys 
were hired for a contingent fee to represent 
the client in litigation with the Spaulding 
Company. There was some difficulty on 
the fee which was later changed to a 
straight fee. The client had specifically re- 
quired that the attorneys not be connected 
in any way with the Spaulding Company. 
After the trial of the case, and while the 
appeal was pending, the attorneys accepted 
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employment for the Spaulding Company in 
other matters. An attorney cannot act for 
opposing parties if the interests conflict or 
if the contract forbids it and here, there 
was a jury question as to whether or not 
the conflicting interest would be a defense 
to the attorneys’ claim for their fee. 


Respectfully submitted, 


W. H. Horrstot, JRr., Chairman 
RICHARD S. Gisss, Vice-Chairman 
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ALVIN R. Curistovicn, Ex-officio 


Report of Practice and Procedure Committee on 
Plaintiffs’ Verdicts Reversed Because of Prejudicial Trial Tactics 


OUR committee after consideration of 

various subjects that it might under- 
take to study during the course of the year 
decided to summarize all appellate court 
decisions handed down since 1945 reversing 
substantial verdicts for plaintiffs because of 
prejudicial trial tactics of the plaintiffs’ 
counsel. 

Because we read and hear so much about 
demonstrative evidence and trial tactics 
that are designed to produce high verdicts, 
the committee was of the opinion that a 
condensation of recent decisions of this 
type would be of value to defense counsel. 

Various jurisdictions were assigned to 
committee members to search for and di- 
gest the cases in point and the results are 
attached hereto. 

The necessity for timely and precise ob- 
jections to questionable trial tactics must 
be emphasized. It is surprising to note 
that in 28 states listed on page 1 no deci- 
sions since 1945 involving reversal of plain- 
tiffs’ verdicts because of prejudicial trial 
tactics were found. It may “ that trial 
courts in these states have exercised close 
control over the conduct of trial counsel 
or that no attempt has been made by coun- 
sel in these jurisdictions to use tactics that 
have been condemned in other states. In 
any event, the reading of the attached ma- 
terial should, in our opinion, prove profit- 
able to defense attorneys by alerting them 
to tactics that have been condemned and 
have resulted in reversal of plaintiffs’ ver- 
dicts. 

States in which no cases in point have 
been found: 


Arizona, Colorado, Connecticut, Del- 
aware, Idaho, Indiana, Iowa, Louisiana, 
Maine, Maryland, Massachusetts, Montana, 
Nebraska, Nevada, New Jersey, New Mex- 
ico, North Carolina, North Dakota, Ohio, 
Oregon, Rhode Island, South Carolina, 
South Dakota, Tennessee, Utah, Vermont, 
Washington and Wyoming. 


ALABAMA 


Kurn, et al. v. Counts, 22 So. 2d, 725, 
(Sup. Ct. Ala.) In this case plaintiff 
brought the action as administratrix of the 
estate of J. C. Counts, deceased, alleging 
negligence and wantonness under Alabama 
homicide statute, Title 6, Section 123, 
Code of Ala. 1940. Damages are punitive 
in such action where judgment rendered in 
favor of plaintiff. However, the plaintiff 
introduced evidence in support of compen- 
satory damages, to which defendant ob- 
jected, and also referred to such evidenc 
in his argument to the jury. The plaintiff's 
attorney also sought to introduce prejudi- 
cial matters to prove a fact which had al: 
ready been admitted by defendant's cour- 
sel. The objectionable evidence related to 
the age, health, and absence of physical de 
fects of decedent at the time of the accident 
complained of. 

The Appellate Court held that the ref 
erence to these prejudicial matters by plait- 
tiff’s attorney was reversible error, and that 
the trial court’s instruction to the jury, not 
to consider the plaintiff’s attorney’s argu 
ment in assessing damages, was not suffi 
cient to cure the harm done. Judgment fo: 
plaintiff reversed and cause remanded. 
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Birmingham Electric Co. v. Carver, 52 
So. 2d, 200, (Ala. Sup. Ct.) 1951. In a suit 
for personal injuries it is highly improper 
for plaintiff's counsel to make any refer- 
ence in argument to fact that defendant 
has liability insurance, and such remark is 
so highly prejudicial that its effect can- 
not be removed by any instruction which 
the court might make. 


ARKANSAS 


Derrick, et al. v. Rock, et al., 236 S.W. 
(2d) 726. (Ark.) Derrick was driving the 
automobile for Mrs. Flowers and Tindell 
and wife were in the back seat of this car 
when it was struck from the rear by the car 
of Edward Rock in which Mrs. Rock was 
also riding. Mr. and Mrs. Rock sued Der- 
rick and Mrs. Flowers and Tindell sued 
Rock and Mrs. Flowers. The Rocks and 
Tindell were represented by different 
counsel. The cases were consolidated for 
trial and on the trial, Mrs. Tindell testi- 
fied to facts imposing liability on Mrs. 
Flowers’ driver. It appeared that Tindell 
had a policy of hospitalization insurance 
and the adjuster for that company visited 
Mrs. Tindell to find out whether her claim 
was covered. During the interview the ad- 
juster wrote out a statement which he in- 
tended for her to sign though in fact it 
was not signed. This statement described 
the manner in which the accident happen- 
ed which was contrary to Mrs. Tindell’s 
testimony and contained this statement: 


“Mr. Rock told me that he did not 
have any insurance on his car to take 
care of our damages.” 


The adjuster merely testified to the con- 
tradiction in Mrs. Tindell’s testimony but 
on cross-examination Tindell’s counsel en- 


deavored to show the statement about 
Rock having no insurance but when the 
Court indicated that he would sustain an 
objection to it, Tindell’s counsel did not 
pursue the matter further. Rock’s coun- 
sel, however, pressed the point and the 
Court permitted it to be given in evidence. 
On appeal, the Court held that there was 
no doubt that the introduction of this evi- 
dence was prejudicial in the two Rock 
cases, and after serious consideration, de- 
termined that it was also prejudicial in 
Tindell’s case and required the reversal of 
his judgment. 

The basis of the decision is that it show- 
ed the jury that there was no opportunity 
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to collect from Rock and if Tindell was to 
be paid, the judgment would have to be 
against Mrs. Flowers. Three of the judges 
dissented on the ground that Tindell was 
not chargeable with the introduction of 
the incompetent evidence. 


CALIFORNIA 


Sanguinetti v. Moore Dry Dock Co., 36 
C. 2d 812; 228 P. 2d 557, (Calif.) 1951. 
Plaintiff's judgment for $75,000 under the 
Jones Act. At close of plaintiff's case, his 
counsel in presence of jury made motion 
to amend the complaint by increasing 
prayer from $50,000 to $75,000. Court held 
in this case of first impression in Califor- 
nia, that such a practice “should be un- 
hesitantly condemned and stricken down.” 


FLORIDA 


Lithgow v. Hamilton, 69 So. 2d 776, 
(1954). A verdict for $100,000 was upheld 
for the death of a housewife. Plaintiff of- 
fered evidence that the value of the services 
of a housekeeper - governess - counsellor 
would be needed on a 24-hour day basis 
to look after the husband and minor child 
at a reasonable cost of $250 a month, plus 
maintenance. The Court pointed out that 
the defendant did not object to any of the 
plaintiff's evidence. 

Lambert v. Higgins, 63 So. 2d 631, 
(1953). On voir dire, plaintiff's counsel 
questioned prospective jurors as to owner- 
ship of stock in insurance companies, and 
as to whether jurors had ever done any ad- 
justing work. Held, not unduly prejudicial 
to defendant and reasonably necessary to 
insure plaintiff an impartial jury. Further 
held, that when plaintiff had signed state- 
ment and at trial had admitted signature, 
another witness, who had procured signa- 
ture, could testify that witness had obtain- 
ed form of statement from insurance ad- 
juster. 

Carl’s Market v. Meyer, 68 So. 2d 173, 
(1953). Prior to opening of trial defend- 
ant’s counsel requested court to warn two 
prospective witnesses not to mention in- 
surance. The court declined to do so. 
When one of the witnesses was on the 
stand, he was confronted with statement 
which he identified as one given to insur- 
ance company investigator. Court per- 
mitted all circumstances surrounding tak- 
ing of statement to go before jury, includ- 
ing disputed claims that adjuster had at- 
tempted to influence witness and his wife 
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to evade service of witness subpoena. Held, 
reversible error. 

Frazier v. Ewell Eng. Co., 62 So. 2d 51, 
(1952). Where jurors on voir dire were 
properly asked if they had any stock or 
other interest in insurance company. Held, 
not ground for new trial. 

Tampa Transit Lines v. Corbin, 62 So. 
2d 10, (1952). Remarks by plaintiff's coun- 
sel that he had known plaintiff for years 
and that she was strong and healthy up to 
date of accident held to be testimony not 
under oath, and required reversal. Plain- 
tiff’s counsel’s arguments that (a) defen- 
dant hired high-priced lawyers, (b) paid 
them retainer to contest all claims, how- 
ever just, (c) that defendant had spent 
large sums in defense of this suit, (d) had 
raised its fares and (e) defendant's officers 
went to Mayo Clinic when sick. Held, 
highly prejudicial, requiring reversal. 


GEORGIA 


Wood v. Venable, 64 S.E. 2d 387, (Ga.) 
1951. Action against defendant for de- 
struction of house due to negligent installa- 
tion of gas stove. Judgment was for plain- 
tiff. Amount of verdict not mentioned. 
During testimony reference was made to 
defendant having insurance in the amount 
of $50,000. Motion for mis-trial was de- 
nied. The Court held that improper injec- 
tion into the case of insurance required re- 
versal when the Court’s instructions were 
not sufficient to remove the prejudice cre- 
ated. The instructions held to be insuffi- 
cient were “‘. . . you are instructed that you 
will not be influenced in any matter by any 
remark .. . as to any insurance .. .” 


ILLINOIS 


Cooney vs Landon Cartage Co., 296 Ill. 
App. 474, 16 N.E. 2d 561, (2d Dist., 1938). 
Plaintiff received a judgment of $7,000 as 
administratrix of deceased’s estate in an 
action for wrongful death from injuries 
sustained when deceased’s auto collided 
with the rear of defendant’s truck. In his 
argument to the jury, plaintiff's counsel 
disparaged the expressions of sympathy 
made by defendant; he informed the jury 
of his prejudice against the defendant, and 
he accused defendant’s counsel of deliber- 
ately misquoting the evidence. The Ap- 
pellate Court reversed because of the in- 
flamatory nature of plaintiff's counsel 
argument. 


INSURANCE COUNSEL JOURNAL 


October, 1954 


Dixon v. Montgomery Ward & Co., 35] 
Ill. App. 75, 114 N.E. 44 (2d Dist., 1953). 
Plaintiff received a judgment for the loss 
of their home, due to the overheating of a 
furnace purchased from defendant. The 
plaintiff's counsel read from the back of 
an advertising circular, which was put out 
by defendant, but which was not in exist- 
ence at the time of plaintiff's purchase of 
the furnace, “Let Montgomery Ward in- 
stall your furnace. Expert installation.” 
Counsel then went on to tell the jury that 
it was material that Montgomery Ward in- 
stalled the furnace. The Court refused to 
admit the circular, but plantiff’s counsel 
remarks were never stricken. The Appel- 
late Court held that this was error and, 
coupled with other errors in the case, a re- 
versal was required. 


Hall v. Chicago & N. W. Ry. Co., 349 Ill. 
App. 175; 110 N.E. 2d 654. The Appellate 
Court in a lengthy rather well reasoned de- 
cision, reversed a judgment and held that 
it was proper for defendant’s counsel in a 
suit under the Federal Employers Liability 
Act to argue to the jury that any sum re- 
ceived by the plaintiff by way of verdict 
was not subject to Federal income tax re- 
gardless of whether or not an instruction 
to the effect had been given to the court. 
The court refers to the decision of Wether- 
bee v. Elgin, Joliet & Eastern Ry. Co., 191 
F. 2d 302, in which the Federal court 
stated “. . . the way the amounts awarded 
in verdicts in personal injury cases have 
been rapidly increasing is a matter of con- 
cern to all who are interested in a fair and 
orderly administration of justice,” and 
quoted with approval the case of Dempsey 
v. Thompson (Mo.), 251 S.W. 2d 42. The 
Dempsey case is an interesting one. 


Howard v. Roche, 349 Ill. App. 387, 110 
N.E. 2d 643, (Ist Dist., 1953). Plaintiff re- 
ceived judgment of $5,000 in an action for 
malicious prosecution and false imprison- 
ment against a police officer. During the 
closing argument to the jury, plaintiff's 
counsel made numerous improper com- 
ments on matters outside of the record. 
The Appellate Court reversed on the 
grounds that plaintiff's counsel abandoned 
all sense of legal discipline and deliberate- 
ly indulged in personal abuse and inflam- 
matory remarks against the defendant. 

Huff v. Cummings, et al., 330 Ill. App. 
335, 71 N.E. 2d 105, (Ist Dist. 1947). Judg- 
ment for plaintiff. During trial, plaintiff's 
counsel questioned a police officer con- 
cerning the position of vehicles according 
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to a statement in the police report. The 
question of the position of the vehicles was 
vital to the case. The Appellate Court re- 
versed on the grounds that, by his ques- 
tion, the plaintiff's counsel placed before 
the jury part of the contents of a written 
police report which the court had previous- 
ly refused to receive in evidence. 

Hughes v. Wabash RR. Co., 342 Ill. App. 
159, 95 N.E. 2d 735, (3rd Dist, 1950). 
Plaintiff received a judgment of $12,000 as 
administrator of the deceased’s estate in an 
action for wrongful death from injuries 
sustained when deceased’s automobile was 
struck by defendant’s train at a railroad 
crossing. Plaintiff's counsel elicited an 
answer from an expert witness that a par- 
ticular crossing described in a hypothetical 
question was extra-hazardous. The Appel- 
late Court reversed on the grounds that the 
crossing described in the question was iden- 
tical to the one involved in the case and it 
was for the jury to decide whether the 
crossing in question was extra-hazardous, 
so as to require the defendant to install 
special safety devices. 

Johnson v. Stotts, 344 Ill. App. 614, 101 
N.E. 2d 880, (3rd Dist., 1951). A four-year 
old plantiff received a judgment of $16,000 
for injuries received when she was struck 
by defendant’s automobile as she crossed 
a street. Plaintiff's counsel remarked be- 
fore the jury that defendant “did every- 
thing he could that day to kill her.” Also, 
plantiff’s counsel introduced 13 counts of 
an indictment against defendant, arising 
out of the same occurrence which had been 
nolle prossed. The Appellate Court held 
that prejudicial error was committed but 
that the defendant’s guilt was undisputed 
by the evidence; therefore, the Court or- 
dered $8,000 of the judgment remitted. 

Ruppaner v. Wane, 342 Ill. App. 451, 96 
N.E. 2d 845, (Ist Dist., 1951). Plaintiff re- 
ceived a judgment for $10,500 for injuries 
received when he was struck by defendant's 
automobile as he crossed an intersection. 
The plaintiff's counsel introduced a police 
report which was admitted over the defen- 
dant’s objection. The Appellate Court re- 
versed on the grounds that clearly preju- 
dicial error was committed by allowing the 
Jury to be influenced by a report which 
was unfavorable to the defendant and 
which contained nothing but hearsay in- 
formation. 

Wheeler v. Rudek, 397 Ill. App. 438, 74 
N. E. 2d 601 (Sup. Ct., 1947). Plaintiff re- 
ceived a judgment in the amount of $7,500 
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for injuries received in an automobile col- 
lision. On voir dire plaintiff's counsel ask- 
ed jurors whether they had any interest in 
or affiliations with “companies which make 
a practice of investigating and defending 
cases of this type,” or whether they had any 
friends or relatives interested in such. The 
Supreme Court reversed on the grounds 
that a proper foundation was not laid to 
indicate a reasonable possibility that one 
or more of the jurors was interested in or 
related in some way to the specific insur- 
ance company which covered defendant's 
risk. 

Wellner v. New York Life Ins. Co., 331 
Ill. App. 360, 73 N.E. 2d 156, (Ist Dist., 
1947). Plaintiff obtained a judgment for 
$4,375 on a life insurance policy. During 
the closing arguments to the jury, plain- 
tiff’s counsel made reference to the “vast 
resources” of the defendant insurance com- 
pany. The Appellate Court said that, even 
though defendant’s resources are of com- 
mon knowledge, emphasis of such fact has 
a tendency to prejudice the jury. The 
judgment for the plaintiff was reversed on 
other grounds but this point was men- 
tioned by the Appellate Court to prevent 
repetition at a new trial. 

Williams v. Norman, 347 Ill. App. 181, 
106 N.E. 2d 378, (4th Dist., 1952). Fifteen- 
year old plaintiff received judgment for 
$3,750 for injuries received when he was 
struck by defendant’s automobile as he 
walked along a highway. In his argument 
to the jury, plaintiff's counsel stated spe- 
cifically that a special interrogatory had 
been submitted by the defendant. He also 
asked what defendant’s counsel would have 
asked in the way of damages had he suf- 
fered a broken leg. The Appellate Court 
held that it was improper to inform a jury 
as to which party submitted interrogatories 
and also, that his question of defendant's 
counsel was prejudicial, thereby requiring 
reversal. 


KANSAS 


Parnell v. Security Elevator Co., 258 Pac. 
2d 288, (1953). Action by wife for the 
death of husband. Defendant’s attorney 
called a witness whom the plaintiff had 
previously used as a witness in the trial. 
During the course of the testimony said 
witness answered a certain propounded 
question by referring to an adjuster. Court 
denied defendant’s motion for mistrial. 
Kansas Supreme Court in denying the mo- 
tion for a new trial stated that the word 
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“adjuster” does not actually inject insur- 
ance into the case. Furthermore, the word 
“adjuster” was injected into the testimony 
as the result of a question propounded by 
the defendant to one of the defendant's 
witnesses. The court added ad dictum that 
it is misconduct for the attorney for the 
plaintiff in a personal injury action to in- 
ject in the trial before the jury that there 
is insurance involved and that the defen- 
dant is protected by indemnity insurance. 


KENTUCKY 


L.& N. R. Co. v. Gregory, 144 $.W. 2d 
519. Plaintiff sued the defendant for per- 
sonal injuries sustained in a train wreck 
and recovered a judgment for $21,000. 
During the course of the trial, defendant 
introduced a witness who was asked by 
plaintiff's counsel if he knew his own 
reputation for truth and veracity, to which 
the trial court sustained an objection. In 
arguing the case to the jury plaintiff's 
counsel said: “I asked Smith if he knew his 
own reputation in the community in which 
he lived and you objected. I don’t say 
what his answer would have been but you 
could have let him tell me if you had been 
willing.” The Court said: “When coun- 
sel deliberately goes outside the record in 
his argument to the jury and makes state- 
ments which are calculated to influence the 
jury improperly the Court will reverse the 
judgment.” 

Rucker v. Clark, 239 S.W. 2d 80. Plain- 
tiff recovered judgment for $12,500 for the 
death of her intestate which was reversed 
on appeal for two reasons, one of which 
was the improper argument of plaintiff's 
counsel. In this argument plaintiff's coun- 
sel said to the jury that no verdict could 
compensate the widow for the loss of the 
care, comfort and companionship of her 
husband, to which argument the trial 
court sustained an objection. After which, 
plaintiff's counsel said to the jury that they 
were not permitted to return a verdict for 
any amount for the loss of companionship 
and support for the widow and after the 
Court sustained an objection to this, plain- 
tiff’s counsel said that he was asking the 
Court to tell the jury not to consider it 
but that no verdict in the case could fill 
the vacant chair at the fireside, and the ob- 
jection of defendant’s counsel was then 
overruled. The Appellate Court there said 
that where an attorney persistently follows 
a course of argument which the Court 
ruled to be improper and which the attor- 
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ney should know is improper, the conclu- 
sion is irresistible that it is done for the 
purpose of influencing and prejudicing the 
minds of the jury. 


MICHIGAN 


Vukich v. Detroit, 317 Mich. 515, 18 
N.W. 2d. 894. Defense counsel argued to 
the jury that plaintiff's counsel was afraid 
to permit hospital records to go into evi- 
dence because they showed plaintiff was in- 
toxicated. The Court held this argument 
was prejudicial. Plaintiff was granted a 
new trial for this and upon other grounds. 

In re Widening of Woodward Ave., 297 
Mich. 234, 297 N.W. 468, (Eminent Do- 
main Case). Counsel argued that the per- 
son who dedicated the land was not “filled 
with the milk of human kindness” in mak- 
ing the dedication, but had an ulterior mo- 
tive. The Court held the argument was 
prejudicial and reversed a nominal judg- 
ment in favor of defendants. Defendants 
had appealed. 


MINNESOTA 


Chicago, St. P., M. & O. R. Co. v. Arnold, 
150 F. 2d 1002, (Minn.) Counsel for plain- 
tiff, in opening and closing argument, told 
jury that the taking of plaintiff's statement 
ten days after accident was “rotten tactics” 
and that plaintiff was a young man with a 
wife and children to support. Court held 
that this conduct was improper and since 
case was being reversed, it wished to point 
out that if it was repeated upon a second 
trial it “may not be ignored as mere in- 
advertence.” 

Jeddelok v. Hoekenhull, 219 Minn. 541, 
18 N.W. 2d 582. The question of insur- 
ance was brought out during defense at- 
torney’s cross-examination of the plaintiff. 
Thereafter plaintiff's attorney repeatedly 
asked questions concerning the subject. 
The Court reversed because of this mis- 
conduct. 

Magistad v. Potter, 227 Minn. 570, 36 
N.W. 2d 400. Defendant appealed judg: 
ment for $35,000 (after remittitur). The 
Court, without stating the nature of plain- 
tiff’s misconduct other than to state that it 
occurred in his argument to the jury, re 
versed even though no objection was made 
until after the Court had charged the jury. 

Rian v. Hegnauer, 210 Minn. 607, 299 
N.W. 673. Plaintiff's attorney ridiculed de- 
fense counsel and called him “Doctor.” 
The Court held the lower court should 
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have stopped counsel on its own motion in- 
stead of sanctioning them and reversed 
plaintiff's judgment. 

Weber v. McCarthy, 214 Minn. 76, 7 
N.W. 2d 681. Plaintiff's counsel argued 
“Floyd Weber had just as much right to 
live as any man whether he earned nothing 
or $45.00 a week or $6,000 and nobody had 
a right to kill him on the highway and 
cause such an accident and be burned alive 
even if he happened to earn only $45 a 
week, and we say he is entitled to equal 
rights.” The Court affirmed because the 
defense did not preserve the point but in- 
dicated that if the record had been pre- 
served the judgment would be reversed. 


MISSISSIPPI 


New Orleans & N. E. R. Co., et al. v. 
Miles, et al., 20 So. 2d 657, Miss. Sup. Ct., 
1945. Among other reasons, judgment for 
plaintiff in trial court was reversed because 
of repeated attempts by plaintiff's counsel 
to introduce into evidence a deposition 
which was not part of the evidence, and to 
introduce other irrelevant, immaterial, and 
prejudicial evidence in spite of the re- 
peated objections of defendant’s counsel 
and the repeated rebukes by the trial 
judge. The Appellate Court stated in ef- 
fect that the disregard of the trial court’s 
ruling by the plaintiff's counsel, and the 
persistent attempts by plaintiff's counsel to 
get before the jury inadmissible and preju- 
dicial evidence, constituted wrongful con- 
duct on the part of defendant’s counsel. 

Walley, et al. v. Williams, 28 So. 2d 579, 
Miss. Sup. Ct., 1947. In this case a juror 
asked a witness if insurance was paid, and 
the response of the witness was—““The com- 
pany paid”—over the defendant’s express 
and timely objection. The Appellate 
Court held that the witness’ statement im- 
properly informed the jury that the de- 
fendants were insured, and that in such a 
negligence action, it was reversible error for 
the trial court to refuse a mistrial. The 
case also holds that the juror who pro- 
pounded the question re insurance, of the 
witness, was not a qualified juror, which 
left defendant with only 11 jurors when he 
was entitled to 12. 


MISSOURI 


Boyne v. Schulte, 222 S.W. 2d 503 (1949). 
In an action against bus company for in- 
Juries sustained by passenger, repeated ref- 
erence by passenger’s witnesses to the sub- 
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ject of insurance in such a way as to convey 
impression that company was covered by 
insurance, was improper and the error was 
not cured by the fact that trial judge sus- 
tained objections both times to the testi- 
mony and told jury to disregard it. Judg- 
ment for plaintiff reversed and cause re- 
manded. 

Dodd v. Missouri-Kansas-Texas R. R. 
Co., 184 S.W. 2d 454, 1945. Action under 
the Federal Employers Liability Act. De- 
ceased was employed by the railroad and 
was killed when an extra freight train 
overtook, and ran into the motor car he 
was operating. His widow recovered a 
judgment of $15,000. Plaintiff's counsel, 
during closing argument stated: “Put your- 
self in his (the deceased’s) place, run into 
from the rear, stabbed in the back and 
killed in cold blood by an engineer who 
could have stopped.” Held: Because of the 
improper and prejudicial argument, judg- 
ment reversed and cause remanded. 

Holmes v. Terminal R. R. Ass’n. of St. 
Louis, 257 S.W. 2d 922, (1953). Action un- 
der Federal Employers Liability Act for 
injuries sustained by mail and baggage 
handler when his feet slipped out from un- 
der him while pulling a truck. Judgment 
for plaintiff reversed and cause remanded 
as a result of a number of errors including 
the overruling of defendant’s objection to 
the following statement by plaintiff's coun- 
sel: “It is good judgment, ladies and gen- 
tlemen, (that) he (plaintiff) is either an 
awful crook or he is awful dumb, and I 
don’t have to try law suits for crooks or 
dumb people . . .” The Court held this 
argument was outside the record and the 
objection well taken. Also, during the 
argument, plaintiff's counsel mentioned the 
possibility of a disc injury. Defendant's 
objection on the ground that there was no 
evidence of such injury was overruled. The 
Court held the objection should have been 
sustained because there was no evidence 
that plaintiff sustained a disc injury. 

Lindsey v. Rogers, 220 S.W. 2d 937, 
(1949). Action for personal injuries and 
property damage sustained in an automo- 
bile collision with defendant. Verdict for 
plaintiff reversed, and remanded on ap- 
peal. The Court erred in not declaring a 
mistrial and discharging the jury after the 
plaintiff, during trial, was asked (and an- 
swered) the following question: “Q. Tell us 
what he said. A. He said, “Tom, I am sorry 
this happened. I have got plenty insur- 
ance . . .’” objection. The Trial Court 
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ruled that part of the answer was improp- 
er and directed the jury to disregard it. 
Then counsel for plaintiff asked the fur- 
ther question: “Q. What else did he say? 
A. Well, he said he had liability insur- 
ance.” (objection). Trial Court again in- 
structed the jury to disregard the answer. 
The Appeal Court, held that the admoni- 
tion to the jury by the Trial Court to dis- 
regard this evidence was insufficient and 
that the Court erred in not declaring a mis- 
trial and discharging the jury. 

O’Donnell v. St. Louis Public Service 
Co., 246 S.W. 2d 539, (1952). Action to 
recover for injuries sustained when an au- 
tomobile in which plaintiff was riding ran 
into rear of bus when bus was stopped. 
Judgment for plaintiff reversed on appeal 
because argument of counsel for motorist 
was improper. Counsel, in his argument 
to the jury, raised the question as to the 
whereabouts of the bus passengers whose 
names the bus driver took at the scene, and 
sought to draw an inference unfavorable 
to defendant based on the non-production 
of the passengers as witnesses. This is re- 
versible error when the witnesses are equal- 
ly available to both parties, and the action 
of the Trial Court, in instructing the jury 
to disregard the remark, did not cure the 
defect. 

Phillips v. Vrooman, 251 S.W. 2d 626, 
(1952). Action for injuries sustained when 
airplane piloted by defendant was forced to 
make a crash landing. Judgment for plain- 
tiff for $25,000. Defendant’s motion for 
new trial sustained. Plaintiff appealed. 
Held: that where jurors had been ex- 
aimed extensively on voir dire examina- 
tion concerning their connection with a 
certain insurance company and with in- 
surance companies, argument of plaintiff's 
counsel that a “just and proper verdict in 
case would not hurt defendant a particle, 
and that a just and proper verdict does 
not hurt anybody” was an improper in- 
jection into trial of issue of insurance. 
New trial order affirmed. 


NEW HAMPSHIRE 


Beaule v. Weeks, 66 A. 2d 148, (1949). 
Plaintiff injured by defendant’s truck. Suit 
for personal injuries. In opening statement 
plaintiff’s counsel stated that officer told 
defendant driver to report to police station 
at time of accident. Other references to 
possibility of criminal action having been 
taken against defendant driver, although 
no reference to his conviction. Court va- 
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cated judgment for plaintiff, ordered new 
trial, stating it reversible error to let in evi- 
dence of criminal prosecution. 

Wilson v. Manchester Savings Bank, 58 
A. 2d 745, (1948). Plaintiff’s verdict for 
personal injuries as result of fall down 
stairs. New trial ordered as trial judge 
committed error in letting plaintiff’s coun- 
sel introduce in evidence portion of letter 
containing reference to defendant's liabil- 
ity insurance. As rest of letter was relevant, 
the relevant portions alone should have 
been admitted. 


NEW YORK 


(Not complete when report prepared). 


OKLAHOMA 


McCowen v. Sisters of Most Precious 
Blood of Enid, 253 P. 2 830 (1953). The 
plaintiff sued a hospital and a nurse there 
employed. The hospital was dismissed at 
trial, leaving the nurse the sole defendant. 
Counsel for plaintiff in his argument to the 
jury after the defendant hospital’s motion 
for a directed verdict had been sustained, 
leaving only the nurse as the defendant 
stated: 


“Although the hospital was out of it, 
that if they awarded plaintiff a judg. 
ment, they should award her a substan- 
tial one, that they could collect it with 
out taking money off of anybody.” 


The jury returned a substantial verdict 
in favor of the plaintiff and the defendant 
nurse appealed to the Oklahoma Supreme 
Court. The Supreme Court of Oklahoma 
held that the remarks of plaintiff's counsel 
before the jury were clearly calculated to 
convey to the jury the fact that the nurse 
was protected against loss. The defendant 
nurse was granted a new trial. 

Magnolia Petroleum Co. v. Sutton, 257 
P. 2d 307, (1953). Death action against sev- 
eral defendants. Counsel for one of the de- 
fendant’s attempted to demonstrate to the 
jury that gasoline would not ignite without 
an open flame. The court, on the plain- 
tiffs and other defendants’ motion, ad- 
monished the jury and counsel. The pre- 
ees BP ger warned the counsel not to 
proceed with this line of argument. In the 
presence of the jury this counsel told the 
jury he could not proceed. On appeal 
counsel for the other defendants argued 
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that such demonstration was not sufficient 
to reverse where the jury was appropriate- 
ly admonished. The court gave evidence 
that this was a close question, holding that 
they would affirm the judgment, unless 
plaintiff filed remittitur. 


PENNSYLVANIA 
Narciso v. Mauch Chunk Twp., 87 A. 


2d 233 (1952). Plaintiff injured when she 


stepped into hole in public street. In clos- 
ing address to the jury defendant’s counsel 
stated that suit was, in reality, against the 
taxpayers of the township and not against 
the township itself. Held: The remark of 
counsel was designed solely to appeal to the 
prejudices of the jurors. Judgment re- 
versed and new trial ordered. 

Platus v. Schock, 63 York Ill. Pa. Com. 
Pl. (about 1950). Digest item says: ““com- 
ment by counsel, in argument to the jury, 
on opposing counsel’s advent from another 
county is improper.” 

Wargo v. Pittsburgh Ry. Co., 101 A. 2d 
638. In setting aside a verdict for $15,000 
for various personal injuries because it was 
“impossible to do anything but guess” as to 
the nature and cause of the injuries and 
ailments, the Appellate Court pointed out 
that “in a case where it is very doubtful 
whether the injuries complained of were 
caused or aggravated by the accident in 
question, or had no connection therewith 

” it is highly improper to attempt to 
lead the medical witnesses. 


TEXAS 


Airline Motor Coaches, Inc. v. Howell, 
195 S.W. 2d 713. Court of Civil Appeals of 
Texas, (1946). Plaintiff bus passenger re- 
ceived a verdict of $20,000 in the trial 
court. Plaintiff's counsel, in his argument, 
commented that the bus company presi- 
dent who had been present in the court- 
room throughout the trial had sought to 
tamper with the juror attempting to intimi- 
date juror against returning a verdict for 
the passenger. Counsel’s comment was not 
based on any evidence that went to the 
jury. Held: This was reversible error that 
could not be cured by instruction. 

Dallas Railway & Terminal Co. v. Tuck- 
er, 207 S.W. 2d 937, (Court of Civil Ap- 
peals of Texas, 1948). Plaintiff was struck 
by one of the transit company’s busses. De- 
lendant appealed from the verdict in fa- 
vor of the plaintiff citing as one of its 
grounds, the argument of plaintiff's attor- 
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ney to the effect that defendant should 
have secured the records of Mrs. ‘Tucker's 
employer if they did not corroborate her 
testimony. The Court in reversing and re- 
manding the cause, stated that this was 
a direct comment on a vital issue in the 
case and brings to the attention ex parte 
hearsay what such records would show 
corroborative of Mrs. Tucker’s testimony. 


Jarbet Co., Inc. v. Hengst, 260 S.W. 2d 
88 (Court of Civil Appeals of Texas, 1953). 
This was a suit by highway inspector for 
injuries received as a result of being struck 
by defendant’s maintainer. Plaintiff 
was awarded a verdict of $5,000. In his ar- 
gument, plaintiff's counsel pointed to a 
man in the courtroom and indicated that 
he was a workman who knew certain facts, 
and further commented on defendant's 
failure to call such person to the stand. 
Held: This was error because the witness 
was available to both parties. Also, counsel 
for plaintiff stated in his argument that the 
jury could have the corporation pay for the 
negligent running over of plaintiff. The 
Court held this was improper as an at- 
tempt to arouse prejudice against defen- 
dant merely because it was a corporation. 
The cause was reversed and remanded. 

Panhandle & Santa Fe Ry. Co. v. Ray, 
221 S.W. 2d 936 (Court of Civil Appeals of 
Texas, 1949). This was a suit against the 
railroad by a motorist for injuries sustained 
in a crossing accident. The jury awarded 
the plaintiff $101,500. Motorist’s counsel 
in his argument to the jury referred to the 
crossing as the “dead man’s crossing” and 
“a death trap.” He also referred to rail- 
road’s callousness and indifference to rights 
of humans. Counsel also stated in his ar- 
gument that special issues submitted to 
the jury in the case had been made com- 
plicated in order to confuse the jury, and 
that issues should be answered in a certain 
manner, so that motorist could recover. 
The cause was reversed and remanded. 


Southwestern Greyhound Lines v. Dixon, 
219 S.W. 2d 592 (Court of Civil Appeals of 
Texas, 1949). Plaintiff obtained judgment 
for $27,641 as damages for personal injur- 
ies sustained by her as a result of falling 
over a hose on defendant’s premises. Plain- 
tiff’s counsel in his argument referred to 
defendant as a “great octopus” and referred 
to possibility that jurors might in a few 
years see plaintiff hobbling along. After 
the Court instructed the jury to disregard 
this, plaintiff replied that he called defen- 
dant “an octopus” because it was one. 
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Held: These statements were highly preju- 
dicial and inflammatory and the cause was 
reversed and remanded. 

Southwestern Greyhound Lines, Inc. v. 
Dixon, 236 S.W. 2d 115 (Supreme Court of 
Texas, 1951). This case represents the sec- 
ond time that it was up on appeal. Plain- 
tiff obtained judgment of $27,641 as dam- 
ages for personal injuries sustained by her 
as a result of falling over a hose on defen- 
dant’s premises. The plaintiff's counsel 
used abusive and inflammatory language 
to the effect that defendant lacked in com- 
mon decency and acted as cattle. This 
prejudicial argument was not cured by in- 
struction, while neither were plaintiff's 
statements that defendant’s doctor would 
cut on people just as a boy would cut on a 
fish. The judgment was reversed and re- 
manded. 

Texas & N. O. R. Co. v. Wilkerson, 260 
S.W. 2d 912 (Court of Civil Appeals of 
Texas, 1953). Action against railroad for 
personal injuries allegedly sustained by 
passenger. The plaintiff received a jury 
verdict for $50,000. The Court quoted ten 
pages of objectionable argument by plain- 
tiff’s counsel. The main points emphasized 
by the Court as constituting error were 
these: 

1. A statement to the effect that a cer- 
tain law firm and another lawyer had with- 
drawn from the defense because they knew 
the defense to be dishonest; 


2. Intimation that railroad had a system 
for intimidating witnesses by use of de- 
merits; 

3. Constant use of epithets and words de- 
signed to belittle and criticize the defen- 
dant and its attorneys. 

The Court in reversing and remanding 
the cause stated that the argument as a 
whole was “unfair and much more likely to 
arouse passion and prejudice than to con- 
vince the minds of the jury.” 

Texas Employers Insurance Assoc. v. 
Phillips, 255 S.W. 2d 364. (Court of Civil 
Appeals of Texas, 1953). The plaintiff ob- 
tained a verdict for $8,853 in a workmen’s 
compensation proceeding. During the 
course of the trial plaintiff's counsel was 
trying to bring out the condition of plain- 
tiff’s sick wife. The Court sustained de- 
fendant’s objections but during argument, 
plaintiff's counsel advised the jury that 
claimant had other facts which they could 
not get in because of defendant’s objec- 
tions. Held: This was reversible error and 
the cause was reversed and remanded. 
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Wichita Transit Co. v. Sanders, 214 S.W. 
2d 810 (Court of Civil Appeals of Texas, 
1948). This was a suit by next friend for 
minor plaintiff for injuries due to contact 
with a city bus. Though normally in Tex. 
as it is not error for counsel to tell the jury 
how to answer the special issues without 
telling them the effect of the answers, stil] 
it was error in this case because of the 
method. Plaintiff's counsel placed before 
the jury a blackboard, having on it a num. 
ber of special issues with answers “‘yes” or 
“no” after them. 


VIRGINIA 


Cape Charles Flying Service v. Notting. 
ham, 47 S.E. 2d 540, (1948). Plaintiff's 
counsel argued to jury that the injured 
minor “could have been your child” or the 
child of a friend. Defendant’s counsel 
moved for mistrial. Lower court denied 
motion and instructed jury to disregard re- 
mark. Held, matter was within discretion 
of trial court, and no abuse shown. 


Highway Express Lines v. Fleming, 40 
S.E. 2d 294 (1946). Insurance adjuster 
was called as defendant’s witness to prove 
contradictory statements of plaintiff's wit- 
nesses. Held, it was permissible to bring 
out insurance coverage in order to show in- 
terest of the adjuster in outcome of the 
case, but court should instruct jury that 
this was sole purpose of the evidence. 

McGregor v. Bradshaw, 71 S.E. 2d 361 
(1952). Action against two estates for in- 
juries arising out of auto accident in which 
two decedents were killed. There was no 
evidence as to which of the two deceased 
persons was driving at time of accident. 
The court had instructed the jury that a 
verdict could be returned against one but 
not both estates. Defense counsel argued 
that jury should not guess which one was 
driving as guess might be wrong and would 
hurt estate of one not guilty. Plaintiffs 
counsel stated to jury that “neither estate 
would be hurt one penny” if a verdict were 
returned against either estate. Held, de- 
fendant’s motion for mistrial properly de- 
nied, as plaintiff's argument, even if im 
proper, was invited by defense. 

Norfolk Southern Ry. Co. v. Harris, 59 
S.E. 2d 110, (1950). Defendant’s witnesses 
at trial gave evidence at variance with 
statements made at investigatory hearing. 
Plaintiff's counsel argued that these wit 
nesses were not credible, because they were 
under “absolute dominion” of employer 
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defendant. Held, impropriety of argument 
cured by instruction of court. 

Selfe v. Hale, 69 S.E. 2d 434 (1952) 
Over objection, plaintiff was permitted to 
testify as to statements made to her by doc- 
tors by whom she had been treated or ex- 
amined. Held, error, as was counsel's ar- 
gument based on such evidence. 

Seymour v. Richardson, 75 S.E. 2d 77, 
(1953). Plaintiff's counsel asked jury “to 
apply the Golden Rule. Do unto her as 
you wish that you would be done.” Held, 
improper. The Golden Rule is intended to 
be applied to the conduct of men before 
they submit their controversy to a jury. It 
is the jury’s duty to decide according to 
the evidence, not according to how its 
members would like to be treated. 


WEST VIRGINIA 


Darling v. B. & O. Ry. Co., 69 S.E. 2d 
139, (1951). Plaintiff's counsel, in closing 
argument, attacked credibility of railroad’s 
engineer, because he admitted he was not 
familiar with city ordinance governing op- 
eration of train, and repeated remark after 
court had instructed jury to disregard 
former statements. Held, mistrial should 
have been granted. 

Peck v. Bey, 40 S.E. 2d 1 (1946). Plain- 
tiff’s counsel drew odious comparisons be- 
tween plaintiff's American birth and de- 
fendant’s foreign birth and Mohammedan 
religion, emphasized plaintiff's World War 
record, and intimated that defendant had 
stolen $80,000. Held, new trial required. 

Bradfield v. Board of Education, 36 S.E. 
2d 512 (1945). A state statute authorized 
the school board to carry liability coverage 
on school buses. The plaintiff's declaration 
alleged the existence of such insurance. 
Held, the declaration is bad on demurrer. 
It is error to inject insurance on voir dire, 
opening or closing argument, or during ex- 
amination of witnesses, and equally erron- 
eous to do so in pleadings which may be 
read to jury. 


WISCONSIN 


Planiz v. Kubasta, 237 Wis. 198, 295 
N.W. 2d 667. Counsel for plaintiff argued 
to jury that the insurance company, a de- 
fendant in the case, always had an investi- 
gator out taking statements “before the ac- 
cident is cold,” and “they want that little 
girl’s rights on what that adjuster did up 
there.” ‘The Court reversed a judgment for 
$6,000, stating the argument was preju- 
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dicial; the case was a close one, and the 
verdict, being excessive, indicated preju- 
dice. 


FEDERAL 


Crowell-Collier Pub. Co. v. Caldwell, 170 
F. 2d 941 (1949). Plaintiff in an action for 
libel and slander received $237,500. On 
appeal the judgment was reversed because 
the trial judge failed to strictly exclude 
from the consideration of the jury all ref- 
erences to plaintiff's proposals, through his 
counsel, to contribute all damages as the 
jury might award to the Florida Agricul- 
tural and Mechanical College for Negroes. 
Furthermore, the verdict was induced by 
inflammatory argument which was allowed 
to go unchecked and unrebuked. “The 
plaintiff's counsel, in the closing argu- 
ments, reiterated demand for vengence over 
and over again and extorted the jury to 
punish those New Yorkers and teach them 
and their kind a lessson.” 


Kroger Grocery and Baking Co. v. Stew- 
art, 164 F. 2d 841, (8th Cir. 1947). Plain- 
iff was injured when she tripped over a 
box of merchandise in defendant's store. 
Counsel for the plaintiff in his argument 
to the jury insinuated that the opposing 
counsel had “tried everything except the 
facts.” On reversing a judgment for the 
plaintiff, the court held that this remark 
was improper and offensive and the refusal 
of the court to direct the jury to disregard 
it was error. 


Missouri-K.-T- R. Co. of Texas v. Ridg- 
way, 191 F. 2d 363, (8th Cir. 1951). Plain- 
tiff obtained verdict in negligence action 
against railroad company for personal in- 
juries sustained while employed by defen- 
dant as a switchman. During argument of 
plaintiff's counsel resorted to personal 
abuse of opposing counsel, and used, with- 
out supporting evidence, language imply- 
ing that facts were suppressed by opposing 
counsel. Held—judgment for plaintiff re- 
versed and new trial ordered. The defen- 
dant did not have a fair trial and the ver- 
dict was influenced by the improper ap- 
peals of counsel for plaintiff to passion and 
prejudice. (Also verdict was excessive.) 

Ryan v. United Parcel Service, 205 F. 
2d 362, (2nd Cir. 1953). Plaintiff's inte- 
state, Ryan, killed when his car was struck 
by defendant’s truck at intersection. In 
wrongful death action, plaintiff offered in 
evidence, photograph showing Ryan’s 
body hanging out of the doorway of the 
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car with his bloody head below the run- 
ning board, over the defendant’s objection 
that the photograph was unnecessary, ex- 
tremely prejudicial, and tended to inflame 
the jury. Held, objection was well found- 
ed and this error, and others combined, 
called for reversal. Court indicated this in- 
cident alone would not justify reversal. 
Terminal Transport Co., Inc. v. Foster, 
164 F. 2d 248, (5th Cir. 1947). Plaintiff's 
child, a girl age five, was killed by a truck 
driver, while in the scope of his employ- 
ment with defendant. Counsel for the 
plaintiff in his argument to the jury, made 
the following statement: “I say under the 
undisputed evidence that this negro man 
driving that truck committed murder.” On 
appeal, a judgment for the plaintiff was re- 
versed because, among other errors, this 
remark was highly Ln cap ee 
Washington Annapolis Hotel Co. v. Rid- 
dle, 171 F. 2d 732, (D. of C. Cir. 1948). In 
an action against a hotel company for 
slander by an employee, a cashier, argu- 
ment of cashier’s counsel in which it was 
suggested that company should respond in 
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damages because it was rich and cashier 
was r, thereby implying justice should 
be administered unequally as between rich 
and poor, was ground for declaring mis. 
trial, particularly in the absence of evi- 
dence as to financial condition of company. 
Judgment for plaintiff reversed. 


Respectfully submitted, 


James P. ALLEN, JR., Chairman 
Lon Hocker, Jr., Vice Chairman 
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Report of Workmen’s Compensation Committee 


HE field of Workmen’s Compensation 
has through its 40 odd years of experi- 
ence broadened into many avenues. Not 
one of its many branches can be consid- 
ered more important than another and the 
lack of uniformity of the law and its prac- 
tice in this field in the different states is 
astounding when it is thoroughly sur- 
veyed. This was recognized by the Insur- 
ance Section of the American Bar Associa- 
tion when in its 1953 proceedings it stated 
at page 248 that after three years of study 
of the subject of uniform application of 
extra-territorial provisions of Workmen’s 
Compensation Laws it urged three objec- 
tives and emphasized the lack of uniform- 
ity particularly in the extra-territorial ap- 
plication of the laws as well as the possi- 
bilities of double recoveries. The Sub- 
Committee is to be greatly commended 
for its efforts. We hope there will be sub- 
stantial support for such uniform legisla- 
tion as proposed by it and that its project 
will not have to be abandoned. 
Of only one thing can we be positive. 
That is the greatest uniformity we have 


been able to find is not in the laws of the 
respectives states or their application by 
the commissions and courts of such states 
but rather in the demands that are made 
for additional rights and benefits under 
such laws which, of course, come about 
naturally through the organizations rep 
resenting the interests of such workmen. 
Remembering, though, that Workmen’ 
Compensation was started when America 
industry was very Gifferent than today, 
when social legislation was practically in 
its infancy, we must have broad views on 
the entire subject or we might lose all its 
benefits. They are quite uniform. There is 
anything but uniformity in the respective 
acts themselves and the decisions there 
under. 

In our April, 1954, Journal at page 10 
our good member, Noel S. Symons of Bul- 
falo, has contributed a marvelous artice on 
“Industrial Noise and Claims for Occup* 
tional Loss of Hearing,” which is a ver 
learned and comprehensive article with at 
tached notes and references, and embrace 
14 pages. Aware of this new field, which is 
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only one of many involved in Workmen’s 
Compensation, the chairman of your com- 
mittee examined the Ohio law only to find 
that it securely covers that subject but al- 
lows compensation only if there is loss of 
hearing in one ear or total loss of hearing 
in both ears, both of which require very 
definite proof. This timely article contri- 
buted by the Past Chairman of the Insur- 
ance Law Section of the New York State 
Bar Association so thoroughly covers the 
subject generally, and particularly appli- 
cable to the State of New York, that this 
committee would not seek to enter that 
field because of his full coverage of the 
subject, but upon examination we find 
that the laws of the different states which 
cover that subject also lack uniformity. 

We therefore make as our report certain 
observations— 

(a) Extra-territorial application and its 
by-products, “no double recovery against 
the employer,” on the one hand; and 

(b) Whether Workmen’s Compensation 
insurance or benefits have actually become 
health insurance on the other hand. 

Not only is there lack of uniformity in 
Court interpretation of the different states 
but of the same state, and even the inter- 
pretation of the same courts in different 
cases. In fact, the employers, or those act- 
ing on their behalf, are paying for dis- 
ability resulting while doing the work for 
the employer, rather than only for accident 
occurring while such work is done. 

As to the first subject, nothing is more 
important than to know which law applies 
—whether the law of the state where the 
employer resides and has its main office, 
or the state where the work is done when 
the injury is sustained, or the state where 
the contract of employment is entered into, 
or the state where the employee resides. 
Which law shall control, and shall there be 
a right to more than one recovery in the 
application of such laws, become two very 
important questions. 

We are all familiar with the 5 to 4 de- 
cision in the leading case of Magnolia Pe- 
troleum Co. v. Hunt, 320 U. S. 430-462 (88 
L. ed. 149) and the many cases decided 
since that time (1943) based on extra-terri- 
torial operation of Workmen’s Compensa- 
tion Statutes, conflict of law, award of com- 
pensation being a bar, res adjudicata, etc. 

The questions on the subject arise in so 
many unusual ways and the lack of uni- 
formity in the statutes gives rise to so many 
possibilities that without doing an injus- 
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tice to the injured man, or to his depen- 
dents in the event of fatal injury, every 
step and effort should be made to have 
uniformity on the subject. 

In a case of death in Ohio the minor 
children and dependents of the deceased 
employee were permitted to obtain com- 
pensation under its laws, and the Commis- 
sion of New York recognized the right of 
the widow to recover a death award under 
its laws, the fatal injury having occurred 
in Ohio and the contract and residence of 
each of the parties having been in New 
York. 

In Ohio it was held in Industrial Com- 
mission v Gardinio, 119 O.S. 539, that its 
compensation law does not apply to an em- 
ployee engaged in the performance of a 
contract to do specified work in another 
state and wherein no part is to be per- 
formed in Ohio 

Again the Supreme Court of the United 
States in Jndustrial Commission of Wiscon- 
sin v. McCartin, 330 U. S. 622, (91 L. ed. 
1140) held that the Compensation Act of 
Illinois provided an exclusive remedy un- 
der the laws of that State, and then adds 
at page 627: 


“But there is nothing in the statute 
or in the decisions thereunder to indi- 
cate that it is completely exclusive, that 
it is designed to preclude any recovery 
by proceedings brought in another state 
for injuries received there in the course 
of an Illinois employment.” 


Your imagination does not need to be 
extended very far to realize all the possi- 
bilities which may arise from different em- 
ployments and different occurrences giv- 
ing rise to unusual facts, but they are de- 
termined by the strict letter of the com- 
pensation statute of the particular state ap- 
plying the law of the forum. 

Then we turn to companies involved in 
interstate commerce where the Federal Em- 
ployers Liability Act — (state com- 
pensation statutes generally do not apply) 
and where the employee and employer are 
engaged in interstate commerce. We re- 
fer to the case of The Illinois Central Rail- 
road v. The Industrial Board of Illinois, 
284 Ill. 267, wherein the railroad company 
engaged both in interstate and intrastate 
commerce sought to relieve itself of its ob- 
ligation to pay compensation under the 
Illinois statute, and was found liable for 
the death of its employee under the State 
Statute where it could not produce affirma- 
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tive proof that the parties were at the time 
engaged in interstate commerce. 

In State of Ohio v. Chattanooga Boiler & 
Tank Co., 289 U. S. 439, (77 L. ed. 1307) 
the employee had accepted compensation 
under the Tennessee Workmen’s Compen- 
sation Act although the employee was en- 
gaged in the erection of a tank in Ohio 
fabricated in Tennessee. The State of Ohio 
was allowed reimbursement from the Ten- 
nessee corporation which had not complied 
with its Compensation Law where the em- 
ployee was killed in Ohio. The contract of 
employment was made in Tennessee and 
the employer and employee were residents 
of the State of Tennessee. The Court 
therein distinguished the case of Bradford 
Electic Company v. Clapper, 286 U. S. 145, 
(76 L. ed. 1026), wherein both parties 
were residents of Vermont where the con- 
tract of employment was entered into, the 
injury was sustained in New Hampshire, 
and it was held the U. S. District Court of 
New Hampshire was required to give full 
credit to New Hampshire Workmen’s Com- 
pensation Law which precluded a recov- 
ery by proceedings in another state for in- 
juries received in the course of the Ver- 
mont employment. 

These citations could be extended to 
great lengths. Reference thereto emphas- 
izes to the members of our Association the 
very great importance of having uniformity 
in the laws as well as in their application 
and without doing violence to the rights 
of either side. This, however, seems to be 
rather a cherished hope than an easily ac- 
complished fact as will be apparent to 
those members who deal with the Compen- 
sation Acts of all or the majority of the 
states. To those who are only dealing with 
the application of compensation in but 
one or a few of the states, they only need 
to turn to page 16 of “The Insurance Bar” 
with the Selective Insurance Law Digest, 
being the Annual for 1953-54, to observe 
the differences in the Acts of respective 
states, particularly applying to the extra- 
territorial application as to accidents out- 
side of the state governed by the Act. 

We have examined cases determined in 
most of the States of the Union, some of 
which have to do with the application for 
compensation being the determinative fac- 
tor, some the acceptance thereof, and some 
having to do with double recovery. For in- 
stance, in the case of Bradmiller v. Liquid 
Carbonic, 173 Minn. 481, (217 N.W. 680), 
being one of hundreds we have examined, 
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the employer’s main office was in Chicago 
with its branch office in Minneapolis. The 
employee was employed in Minneapolis to 
work exclusively in the South Dakota ter- 
ritory and to report exclusively to the Min- 
neapolis branch office. It was held that he 
was governed by the Minnesota Compen- 
sation Law even though his work was ex- 
clusively . outside the state. Several Ne. 
braska cases follow this rule but we feel 
very certain that it would not be univer- 
sally followed. 

The Compensation Laws in their general 
terms may become more uniform, but the 
new circumstances which continually arise 
prevent adoption of legislation with per- 
fect uniformity as to the extra-territorial 
jurisdiction and its application to govern 
in each case. 

It is very easy to conclude that in the 
practical working of the laws no one is be- 
ing harmed, but an examination of 31 Har- 
vard Law Review, 619, shows that this is 
untrue. Those of us who do not have a 
broad experience in the compensation field 
should examine the case at 87 N. J. 371, 
holding that recovery in two states is per- 
missible and also 167 N.Y.S. 274, to the ef- 
fect that an injured man employed in New 
York but injured while working in New 
Jersey could receive compensation from the 
fund in New Jersey and thereafter prove 
his claim under the New York law where 
instead. of a full award he would secure 
exactly that less the amount paid him by 
the New Jersey fund. However, in 198 
N.Y.S. 610, where the contract of employ- 
ment was in New Jersey and the injury was 
in New York, the same Court held that 
after receiving compensation from the New 
Jersey fund he was estopped from receiving 
“like redress” in New York and distinguish- 
eded the last cited case because the con- 
tract was made outside of New York. The 
earlier case, although almost identical in 
facts, was distinguished but not overruled. 
There is equally as much variance in the 
decisions on “what constitutes an election.” 

We could very profitably explore the 
realm of rehabilitation from a social and fi- 
nancial viewpoint in these days when re- 
habilitation seems to be a moral responsi- 
bility of the State, when with or without its 
financial benefits the individual employee 
can be returned to some gainful occupation 
or at least become substantially improved 
to take care of himself. In the concept of 
this compensation field the greatest single 
advance has been the introduction of re 
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habilitation. There again some states have 
treated with it as having far-reaching im- 
portance ahead of others. 

We likewise could deal with other prob- 
lems such as compensation within a given 
state being uniform as long as the injury 
occurs in that state, also many other kin- 
dred subjects, but where is there any sub- 
ject that is as important as the general 
question of uniformity? It is equally as im- 
portant in the compensation field toward 
the entire public as that of the uniformity 
of our divorce laws. Indeed, the famous 
case of Williams v. North Carolina, 317 
U. S. 287, was cited by the highest Court of 
the land in its discussion of compensation 
in the opinion of Mr. Justice Jackson in the 
Magnolia Petroleum case, supra, at page 
446. 


We always have the question of eco- 
nomic benefits, the value of the maximum 
compensation dollar today in relation to 
the cost of living which requires all of the 
inflated value of the wage dollar. These 
questions, however, are not decisively legal. 

But the economic and legislative matters 
are important to each of us. While the 
topic of compensation for any occurrence 
during the course of the employment re- 
gardless of accident may not be any more 
legal than the economic and legislative 
questions just referred to, we submit that 
it is more and more becoming very impor- 
tant in the compensation field. It is well 
known that compensation is based upon an 
insurance fund contributed by employers 
and administered by or under the super- 
vision of the states and that before any 
compensation is paid there must be proof 
of accident. 

During the period of less than half a 
century covering administration of com- 
pensation laws, occupational diseases have 
found their place in the amendments. Prac- 
tically speaking, we are more and more 
reaching the time when any disability oc- 
curring during the course of any employ- 
ment is becoming compensable. The ques- 
tion then arises whether compensation does 
not in fact more nearly border on health 
insurance, both in justice and deference to 
the rights and welfare of the employee and 
the practical and economic business of the 
employer. The courts uniformly hold all 
Workmen’s Compensation statutes must 
and should be liberally construed. In the 
determination of a given case where com- 
pensation is awarded the amount given 
the states having the largest awards does 
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not usually equal any substantial portion 
or percentage of the wage of the employee 
regularly earned for his livelihood. In two 
given similar cases adjudicated by the same 
Commission or reviewed by the same Court 
within the same state different results are 
reached—one compensable and the other 
not. Proof of accident, while important, 
for which compensation was designed to 
be awarded, reaches a close line when the 
disability occurs to a healthy workman en- 
gaged in his usual heavy work. We insur- 
ance lawyers many times feel the compen- 
sation is awarded as health insurance re- 
gardless of accident. 

To establish uniformity and to provide 
an adequate compensation standard for all 
occupationally disabled American work- 
men the labor unions are advocating a fed- 
eral workmen’s compensation law. 

No one can deny there should be no dou- 
ble recovery to one and denied to others 
on extra-territorial jurisdiction or lack of 
uniformity in the laws and their adminis- 
tration. 

It behooves all of us to strive to a com- 
mon end that there may be even-handed 
justice to injured workmen and compen- 
sating employees alike and that there may 
not be a revival of negligence litigation be- 
tween these two classes as there was half a 
century ago. 

Last year our committee produced a 
learned and most helpful report on the re- 
lation of the medical men to the compen- 
sation cases, (pp. 332 to 344 of the Octo- 
ber, 1953, or Fall Issue) and their relation 
to the part played by the lawyer. This year 
we join with the A.B.A. in seeking uni- 
formity and keeping compensation dis- 
tinct from health insurance. 


Exurs R. DitumM, Chairman 
ARTHUR J. WAECHTER, JR., 
Vice Chairman 
WALTER M. BarRNeETT, JR. 
P. A. BrENVENU 
GrEorGE J. Cooper 
James F. Corn 
FRANK J]. CREEDE 
E. A. HENRY 
Rosert L. HUBBARD 
AMES LITTLE 
G. W. PARKER, JR. 
THomas M. PHILLIPS 
GrorceE McD. SCHLOTTHAUER 
BEN G. SEWELL 
OLIVER P. STOCKWELL 
Ex-officio, JoHN H. ANDER- 
SON, JR. 
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A Psychological Approach 


HEnry W. NICHOLS 


Vice President and General Counsel 
National Surety Corporation 
New York City, New York 


R. PRESIDENT and friends of the 
New York City Underwriters As- 
sociation. 

It is nice to be here. There is a spirit 
common to men in our branch of the in- 
dustry that makes a gathering such as this 
a pleasant and interesting affair. 

You are well informed men with many 
years of experience in contract bond un- 
derwriting. I am conscious of my inability 
to bring to this group anything that is 
new about contract bonds. Since you asked 
me to tell you some of my experiences I 
have tried to find some way to carry coals 
to Newcastle and make it interesting. 
Sometimes old friends in new clothes have 
fresh interest, so it may be provocative to 
discuss with underwriters a little homely 
psychology that can be used in handling 
contract bond cases. 

Simply defined, psychology is the sci- 
ence which deals with the operations of 
the mind. That is to say it is a study of our 
emotional reactions to people, things and 
events, past, present and future. One of 
the ancient philosophers remarked that 
the elements of education are in the study 
of man. If this is so then we should under- 
stand people before we know scientific 
facts. If anything were needed to prove 
the worth of this deduction, the hydrogen 
bomb is it. 


Used in Business 


As an abstraction, human beings have al- 
ways practiced psychology. Only in recent 
years has it been separated from man’s 
store of knowledge and given a name and 
place of its own. When some of us studied 
psychology in college there was little 
thought of using it in business. As we come 
to better understand mental processes, psy- 
chology is taking a definite place in the so- 
cial and business world. Psychiatrists cure 
the mentally unstable. Cities have employ- 
ed psychologists to explain behavior pat- 
terns to members of their police depart- 
ments. Advertising experts have built for- 
tunes upon it. It is at the heart of public 


relations. Some top executives in industry 
have gone back to school to study it. 


There are tremendous opportunities for 
applied psychology in contract suretyship. 
The more the underwriter and surety 
claim attorney know about behavior pat- 
terns and emotional reactions, the better 
will be their work. 

The natural course of corporate surety- 
ship involves some losses. When faced with 
loss the claim attorney should immediately 
consult his underwriter. Thereafter, with- 
out attempting to dominate the claim, the 
underwriter should continue his interest. 
The claim attorney should not be allow. 
ed to shift his responsibilities to the un- 
derwriter. And certainly the underwriter 
should not arbitrarily dictate the course to 
be pursued by the claim man. Each has 
his functions and they should cooperate, 
each respecting the sphere of operation of 
the other, and each keeping a weather eye 
cocked for opportunities to apply those 
intangible human principles that can sure- 
ly reduce losses. Underwriters are fortu: 
nate if they have claim attorneys who are 
good practical psychologists, whether they 
realize it or not. If they do not have that 
kind of assistance then they should be pre- 
pared to supply the lack. 


Not Too Formal 


In the face of a serious default it will 
not pay either the underwriter or claim at- 
torney to take a too formal attitude. Poor 
psychology is in the stiff approach of some 
surety representatives who have upon their 
shoulders the responsibility, not only of 
handling an enormously difficult situation 
but of saving their company from as much 
loss as possible. We have been told % 
many times to “get the facts” that we are 
in danger of making fact-finding hounds 
out of men who develop insufficient 
knowledge of people. Some good men on 
facts and law seem never to learn much 
about human beings and their emotional 
reactions. Getting the facts is one thing 
Knowing: how to deal with those facts and 
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the people who bring the facts into focus 
is quite another subject. Facts are mere 
tools or guides for action. A slide rule in 
the hands of an engineer is an elemental 
tool that he uses with agility. The best 
slide rule made is of no use to one who 
does not know where on the rule to place 
the figures or facts in hand. 

Corporate suretyship in the United 
States is not much older than some of the 
readers of this article. Many surety men 
who have acquired the invaluable train- 
ing that is so peculiar to our bonds, grew 
up with the business and were schooled 
by some of the original pioneers. They 
have actually developed many of the cov- 
erages that we are giving today. Times 
have changed and continue to change. The 
specialty for which we surety people have 
such affection is being integrated in the 
fast growing multiple lines. Today there 
seems to be less ire for the in- 
tense training in the surety lines that 
many of us obtained. We find fewer men 
skilled in handling tough claims and rare 
indeed are those who know how to apply 
psychology to their work. It is becoming 
more difficult all the time to find men 
within our own organizations capable of 
handling complicated contract bond cases. 
If you have need for a skilled contract 
claim attorney to lift responsibilities off 
your shoulders, start looking and see how 
long it takes to find one. And have you 
ever thought how long it takes to train 
one? 

There is no more interesting work in 
all insurance than contract suretyship. We 
should encourage good men to take it up. 
Some of the older men still in the busi- 
ness should take the responsibility of see- 
ing that younger men are properly trained 
for there are no text books in existence 
out of which all the necessary knowledge 
can be acquired. 

The ideal contract bond man would be 
a lawyer, familiar with all the law of con- 
tracts, bonds, assignments and mechanic’s 
liens in the several jurisdictions served by 
his office and would be awake to the types 
of litigation and special proceedings which 
might be employed to prevent loss to both 
the contractor and the surety. He would be 
an engineer, qualified to advise on all 
phases of engineering or architecture and 
be able to reduce optimistic estimates to 
conservative facts. He would be a Certified 
Public Accountant qualified to dig into 
books, records and .accounts... Lastly, he 
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should be a psychologist of the first order, 
able to distinguish between fact and fic- 
tion, with whom third parties would be 
willing to talk openly and arrive at good 
conclusions. 


Outside Assistance 


No individual, no matter what his ex- 
perience, quite measures up to this ideal. 
It is, therefore, necessary that the need for 
outside assistance be recognized and that 
it be promptly obtained when needed. 
Contract claim men have wrestled with 
tough legal situations in jurisdictions 
where they have little knowledge and no 
standing, while good sense, or psychology 
if you please, dictates that the best and 
most economical course to pursue is to 
employ local counsel. Claim attorneys have 
worked for days, yes and even weeks, on 
books and records that would better have 
been left to auditors promptly employed. 
Claim men have measured materials on 
the site, used and yet to be used, and have 
estimated the unfinished work when the 
services of men experienced in estimating 
should have been employed. Because of 
the peculiarities of our business, outside 
psychologists would ang not expedite 
contract claim handling. But they have 
been employed on fidelity losses. And we 
have nothing to lose and much to gain by 
applying their principles to our work. 

Human actions are by no means all 
based on facts, reasoning or even law. Most 
people are strongly influenced by many 
other things and their reactions are regis- 
tered through their emotions. Therefore, 
when desired results cannot be obtained 
from fitting together cold facts, a psycho- 
logical appeal may work. 

There are a number of basic principles 
in understanding how to deal with other 
people in difficult situations. One is to 
have a knowledge of the other's desires 
and motives. Another is to be aware of 
the economical and social climate in which 
he is living. A third is to learn as much as 
possible about the physical and mental ca- 
pacity of the person with whom one is 
working. A prosperous, successful contract- 
or is on top of the world and is ready to 
give you his shirt or at least to take you to 
the races at Churchill Downs. He is mov- 
ing under his own power and has few in- 
hibitions. An honest man, who at the same 
time is a busted contractor, is a dejected 
human being ready to be taken to the 
cleaners. He may be in a state of mental 
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depression or shock. He is frustrated and 
leaning on others. He is a man such as 
President Woodrow Wilson described as 
riding off on several horses in different di- 
rections. These men certainly cannot be 
treated alike. 

The surety claim man has a fertile psy- 
chological field upon which to work. He 
is compelled to deal with a contractor who 
has become very emotional and is not con- 
cerned at all with technicalities. He must 
deal with architects and engineers who 
jealously guard their technical plans and 
specifications. Then there are attorneys 
representing various parties whose job is 
to strictly apply the terms of the contract. 
In addition, there can be many others who 
have a bearing upon what the default will 
cost, including government inspectors who 
are going to see that specifications are car- 
ried out in the minutest detail. To use 
psychology which will fuse these tempera- 
ments into a workable proposition is one 
of the most important jobs of the surety’s 
representative. It should be, by far the 
most interesting part of his work. But it 
is easier to obtain young surety men to 
dig out the facts and to research the law 
than it is to have them expedite their cases 
and save money by learning to deal with 
people. 

In working out of any defaulted contract 
with the least loss to the company, it is 
well to remember that unpleasantness and 
strife tend to block the achievement of 
goals. There is never anything to be gain- 
ed by antagonizing or abusing anyone con- 
nected with a defaulted contract and often 
there is much advantage in being sympa- 
thetic, friendly and understanding. Suc- 
cess is more likely in an atmosphere of 
pleasantness and co-operation. To bring 
it about we must use our best judgment in 
deciding the course to pursue. This comes 
of experience, but if one is not psycholog- 
ically minded the intangible elements that 
motivate human relations may be over- 
looked with the result that the conclusion 
will be more costly to the surety than 
otherwise. 

Let me point out a few of the guiding 
principles which scientists and teachers 
use in applying psychology. The following 
ones can all be used in connection with the 
work of handling contract defaults: Hu- 
man actions are not so often based on 
reason, facts and law as they are upon 
emotions. So when the facts of the situa- 
tion look darkest there may be an oppor- 
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tunity in the realm of psychological reac. 
tion. Appeals to action are more effective 
than methods that prohibit. Therefore, 

in dealing with the various parties to a 
contract default it is better to find ways 
for doing things than to be entirely nega. 
tive as to the views of others. 

Arguments which conform to the other 
desires: are highly effective. It is well to 
make the other person feel that your end 
result is something desirable for him also. 
This is merely a bringing together of 
minds on a subject which started out to be 
controversial. 

_ Appeals to the other’s feeling of self 
importance are likely to be effective. Psy. 
chologists call this ego expansion. We are 
told that the greatest urge in human na 
ture is the desire to be important. Re 
member too that people crave to be ap. 
preciated. This includes personal and fam. 
ily pride. No matter how dark the pic. 
ture, usually some ground can be found 
upon which to express appreciation of the 
other. This must be sincere; people see 
through shallow flattery. 

_ Appeals backed by some form of pres 
tige are more acceptable than unsupported 
appeals. In dealing with owner or obligee 
perhaps we can explain how we worked 
out of difficulties with other public bodies 
and how pleased they were with the end 
result. 

The opinion of the majority carries 
great weight with the average person; also, 
the opinion of specialists carries weight in 
influencing judgment on doubtful matters 
If, however, one is dealing with a rugged 
character who likes to be different, or feel 
that he is an independent, the view of the 
majority may not win him over. 

Use an effective choice of words. In talk- 
ing to one who holds on to his money he 
will be favorably impressed by the word 
“thrifty” but he will react unfavorably to 
the word “stingy.” The first expands his 
ego; the second hurts him. Simple, con 
cise words are more effective than pomp- 
ous words. Unless we are talking to some 
one in a technical field, the use of an 
elaborate or highly technical vocabulary 
tends to make the individual feel inade 
quate and causes embarrassment. 

The personality of the person repre 
senting the surety is a major factor. He 
should show a sincere interest in the other 
fellow. What is not genuine is transparent. 
and will soon be detected by most mature 
human beings. Too much self-assurance on 





r, 1954 


ul reac. 
[fective 
-refore, 
ss tO a 
d ways 


y nega- 


e other 
well to 
ur end 
m also. 
her of 
It to be 


of self 
ve. Psy. 
We are 
lan na- 
nt. Re. 
be ap- 
nd fam. 
he pic. 
found 
1 of the 
ple see 


of pres. 
pported 
obligee 
worked 
> bodies 
the end 


carries 
yn; also, 
eight in 
matters. 
rugged 
or feels 
v of the 


In talk- 
oney he 
1e word 
rably to 
inds his 
le, con- 
1 pomp- 
‘Oo some: 
> of an 
-abulary 
1 inade- 


1 repre 
tor. He 
he other 
sparent, 
mature 
‘ance on 


October, 1954 


the part of the surety’s representative may 
antagonize rather than influence others 
favorably. And remember the psychology 
of Ben Franklin when he said; “Setting 
too good an example is a kind of slander 
seldom forgiven.” 

Remember that aggression begets ag- 
gression. In this connection the use of 
voice and gestures should be watched. If 
there is a difference of opinion and the 
other individual has to change his mind, 
permit him to save face. He will be resent- 
ful if he is made to feel only that he has 
been wrong and you have been right. Per- 
sonal contact is the best method of com- 
munication. No amount of telephoning, 
telegraphing or writing can take the place 
of a personal conference conducted in the 
proper manner. 

Try to see things from the other per- 
son’s point of view. The better we under- 
stand the other fellow the better chance 
we will have for arriving at the desired re- 
sult. 

Now for a few examples. Let us start 
with one from a professional psychologist. 
Fabian L. Rouke, Clinical Psychologist of 
the College of the City of New York, tells 
of a vice president who, wishing to cut 
down expenses, ordered a foreman to dis- 
charge a mechanic. The foreman hesitated, 
but was told that this was an order and 
not a suggestion. The foreman could have 
easily fired the worker. He might also 
have lost his temper and been fired him- 
self. Instead, he entered the vice presi- 
dent's office on the following day and laid 
a piece of paper on the desk. “What's 
this?” asked the vice president. “My resig- 
nation,” replied the foreman. “What's the 
matter, don’t you like the job?” “Yes, I 
like it very much. I’m sorry I have to 
quit.” “Are you sore because I told you to 
fire that mechanic?” “No, I’m not sore. 
My feelings in the matter do not count; 
it's a question of what’s good for the com- 
pany.” “Then get it off your chest?” 

“Mr. Black,” said the foreman, “I have 
been with this company for five years and 
I have given it the best I have. For the 
last year, you have been my superior of- 
ficer and it has been a pleasure to work 
for you. I have learned to respect you.” 
“Cut that out, Jones, and come to the 
point.” “But that’s the point, Mr. Black. I 
can't bring myself to take a step that 
would mean lowering the efficiency of our 
division. We need that mechanic. If he 
goes, our record will drop, and the rec- 
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ord of your division will drop. He’s really 
a necessary cog in the wheel.” “But, Jones, 
it’s absolutely necessary to cut expenses.” 
“I realize that, Mr. Black, and I have a 
suggestion to make that will save a lot 
more money than firing the mechanic.” 
“Well, all right. What is it?” 

Note the subtle twist of letting the ex- 
ecutive know that they had the same goal 
in mind. Their difference was only one of 
means. What if the executive had said, 
“Fire that man!” and the foreman had 
flatly refused. It would have become a 
clash of personalities. Either the execu- 
tive would have had to back down or the 
foreman would have had to quit. In this 


instance the foreman won while neither 
had the feeling that he had to back down. 


A Pleasant Conversation 


Now for a surety case involving a claim 
attorney who was determined to get facts 
out of a recalcitrant contractor. The con- 
tractor had taken quite a beating. The 
head of the claim department inquired 
into the situation and was told that the 
contractor was rebellious and seemed to 
be downright lying. The contractor and 
claim attorney were brought into the ex- 
ecutive’s office and there for awhile a 
pleasant conversation ensued about base- 
ball and general current matters having 
no bearing on the contract. Gradually and 
quite pleasantly the executive got into a 
discussion of the contractor’s difficulties. 
The building had been about 50% com- 
pleted when the contractor found himself 
unable to go on. 

The executive said, “Mr. Smith I have 
never seen a finer foundation put down. 
One thing about it I noticed was that 
throughout the whole operation there has 
been an efficiency and cleanliness which 
you don’t often encounter. I noticed that 
the refuse in and out of the foundation 
was cleared away almost as fast as it ac- 
cumulated and you did a beautiful job in 
refilling against the foundation and re- 
grading the lot. I feel certain that had 
other conditions not prevailed you would 
have completed the building to its roof 
with the same efficiency.” The contractor's 
ego was expanded and he was soon talking 
freely of his pride in this work and how 
he had refused to allow the foreman to 
dump rubbish in the hole around the 
foundation and cover it with earth. 

From this point on the contractor was a 
changed man. After he left the surety’s of- 
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fice late in the afternoon the claim attor- 
ney expressed surprise at the frank man- 
ner in which the contractor had revealed 
his position to the executive when he 
would not do so to the claim man. When 
the claim attorney was asked what he 
thought had made the contractor friendly 
he said: “Oh, I think it was because you 
are a vice president of the company.” As 
a matter of fact that had very little to do 
with it. 

In another case, some years ago a second 
generation contractor from out of town 
came to his surety stating that he was 
broke and that he could not go on. He was 
assigned to one of the claim men. About 
noon the claim attorney was ready to rec- 
ommend that the surety either advance or 
guarantee a loan of about $35,000 so that 
the contractor could go on and have every- 
thing taken care of in a nice way. The pic- 
ture wasn’t satisfactory and a vice presi- 
dent arranged to have lunch alone with 
the contractor. 

For quite a long time the vice president 
talked to the contractor about his fine 
father who had passed away several years 
before and the reputation that the father 
had maintained in the building industry. 
The contractor evidenced great pride in 
his father. Then the vice president talked 
to the contractor about his own future, in- 
cluding that of his two young sons. Then 
he was asked why he came to the surety. 
He said that a contemporary of his father’s 
had told him to go to his surety and that 
they would take care of him. The young 
man was then asked where he would be 
when the job was completed and he owed 
the surety substantial funds, there being 
no hope that much profit would be real- 
ized from the job. He stated he would pay 
up from future work. 

He was asked who would bond the new 
work. He hadn’t thought of that. The 
vice president said: You are prematurely 
revealing a bad picture to your surety. 
When this job is completed you don't 
want to be heavily in debt to the surety 
company. If you are so indebted the surety 
will not wish to bond you on other work 
and may press you in other directions to 
make good the loss. Other surety com- 
panies will probably not wish to take on 
a contractor who has caused this surety a 
loss. Next, it was developed that with a 
little refiguring the contractor could car- 
ry on with about $16,000 and did not 
need immediately as much as $35,000. 
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When he was asked if he had tried to ar. 
range his own financing locally, he admit. 
ted that he had not. 

The upshot of it was that at the end oj 
the luncheon the contractor said he would 
not return for further talks with the claim 
attorney but would go home to try to work 
out his difficulties in another way. Not 
another thing was heard about that job 
and the man continued in the contracting 
business for years, building sound credit 
in his own community. When a contractor 
is all too ready to chuck his troubles into 
the lap of his surety perhaps there is a 
psychological approach that will save the 
surety a headache, and a loss. 


State Officials 


For a fourth example there was an 
armory that a surety completed for one oj 
the states. It was about two-thirds finish 
ed when the contractor went broke. The 
surety had the work refigured by a well- 
known contractor. It appeared that the 
best way to keep down loss was to take 
over the work and complete it, and the 
surety had about decided to allow its con- 
tractor to complete the job. The surety 
found that the state officials were being 
unusually troublesome in some directions 
and set about to find the reason. 

It was learned that the defaulted con. 
tractor had persuaded one of the state en- 
gineers to resign his job and come with 
the contractor at a higher salary, with the 
armory as his first responsibility. Running 
into financial difficulties the contractor 
started to cut corners and when the forme! 
state engineer objected, the contractor 
fired him. 7 

This had enraged the engineer's friends 
at the State Capitol. The surety obtained 
the engineer’s address and sent for him. 
The surety found him to be a capable man 
and sensed immediately that by using him 
many difficulties with the state officials 
might be averted. The former state en- 
gineer was employed to complete the con: 
tract on a monthly salary. In conclusion. 
the armory was completed for a figure les 
than the surety’s contractor had estimated 
and the surety had a very modest loss. li 
had no trouble whatsoever with the stat¢ 
officials. As a matter of fact they went out 
of their way to ease some difficulties. The 
psychology in this case is plain. The surety 
was prompt to act upon a situation beyond 
facts and law. The state officials reacted 
favorably, emotionally if you please, 0 
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one who in turn had treated well, one of 
their own. 


The Picture Looked Dark 


Sometimes second generation contractors 
who attempt to carry on in their father’s 
footsteps are not very successful. Such was 
a sub-contractor for a substantial amount 
of mill work in a large building. He had 
figured the job too closely. Payrolls for 
the skilled labor necessary to turn out and 
install the work were ruining him. He 
needed lumber and his credit with the sup- 
pliers had run out. The general contractor 
was impatient. The young man seemed 
hopelessly broke and the picture looked 
pretty dark for both him and his surety. 


The situation was being discussed when 
he happened to drop the remark that for 
many years his father had dealt with a Mr. 
Martin, a lumber supplier, and had spent 
many thousands of dollars with him. The 
young man told the surety that Mr. Mar- 
tin was friendly but his company would 
not extend more credit. The young con- 
tractor was then asked if he thought Mr. 
Martin would come with him to see the 
surety. He was a little embarrassed by this 
question but said that he could try. The 
next afternoon the two of them arrived. 
I cannot give the hour’s discussion but the 
upshot of it was that Mr. Martin, who was 
a wealthy man, loaned the young sub-con- 
tractor $15,000 out of his own money. The 
sub-contract was completed without fur- 
ther trouble and with no loss to the surety. 
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Emotional actions were at work in the 
climate of these individuals. Had the sure- 
ty not acted promptly upon the side infor- 
mation concerning Mr. Martin or had this 
case been treated as a cold matter of facts 
and law the surety most certainly would 
have had a loss. 


Among claim attorneys who have an 
equal ability to search out facts and a com- 
parable understanding of the law, he will 
be most successful who has an understand- 
ing of human beings and their emotional 
reactions to economic and sociological sit- 
uations. All principles of psychology allow 
for much variation in their applications, 
depending upon the circumstances, in- 
cluding time, place and individuals in- 
volved. Experience and judgment in a 
given situation must determine the ap- 
proach and when and how it is to be used. 
When one understands how the other per- 
son is reacting to his methods he may go 
on until his point is accomplished or he 
may find that he has to back away and 
attack the problem in a different manner 
altogether. 


All good companies wish to meet their 
honest obligations. Our vital responsibil- 
ity is to do the best possible job for our 
companies with honor and fairness. The 
use of psychology does not involve out- 
smarting or tricking a just claimant. It 
merely means making legitimate use of 
God-given tools to effect as much saving 
as possible to our company in money and 
in good will. 


Some Observations on the Trial of Law Suits 


Lester P. Dopp* 
Detroit, Michigan 


HE business of trying law suits is a baf- 

fling business. Because it is, I suppose, 
all trial lawyers (and are we not all advo- 
cates at heart?) are willing to read or listen 
to almost any self-proclaimed expert who 
promises to improve their trial techniques, 
even though they know full well that they 
are buying the Empire State Building. 
Just, I suppose, as there were patent medi- 
cine vendors whose nostrums were guaran- 
teed to cure the caveman’s arthritis, there 
were probably experts in the art of advo- 
cacy who chiseled their infallible tips on 


trial techniques on slabs of stone. 

In fact, although my research has not 
taken me quite back to the stone age, 
there does come to mind what is, at least 
to me, an amusing example of respectable 
antiquity. Doubtless many of you have 
read Robert Graves’ book, Claudius the 
God." In that delightfully amusing chapter 
in which the Emperor Claudius recounts 


*Reprint from Mississippi Law Journal, October, 
1953, Page 360. 

*Robert Graves, Claudius the God (Smith & 
Haas, 1935). 
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his experiences as a Roman Magistrate he 
tells of passing each day, as he came into 
the Market Place from the Palace, a stuc- 
coed building across the face of which was 
tarred in enormous letters: 


“FORENSIC AND LEGAL INSTI- 

- TUTE Founded and Directed by the 

most Learned and Eloquent Orator and 

Jurist Telegonius Marcarius of This 
City and of the City of Athens.” 


Underneath this on a huge square tablet 
appeared the following advertisement: 


“Telegonius gives instruction and ad- 
vice to all who have become involved in 
financial or personal difficulties neces- 
sitating their appearance in Civil or 
Criminal courts; and has a positively 
encyclopaedic knowledge of all Roman 
edicts, statutes, decrees, proclamations, 
judicial decisions, etcetera, past and 
present, operative, dormant or inopera- 
tive. At half an hour’s notice the most 
learned and eloquent Telegonius can 
supply his clients with precise and legal- 
ly incontrovertible opinions on any ju- 
dicial matter under the sun that they 
care to present to him and his staff of 
highly trained clerks. Not only Roman 
Law, but Greek Law, Egyptian Law, 
Jewish Law, Armenian, Moroccan or 
Parthian Law—Telegonius has it all at 
his fingers’ ends. The incomparable 
Telegonius, not content with dispensing 
the raw material of Law, dispenses also 
the finished product; namely, beautiful- 
ly contrived foresenic presentations of 
the same complete with appropriate 
tones and gestures. Personal appeals to 
the jury a specialty. Handbook of Bril- 
liant rhetorical figures and tropes, suit- 
able for any case, to be had on re- 
quest. No client of Telegonius has ever 
been known to suffer an adverse verdict 
in any court—unless his opponent has by 
chance also drunk from the same foun- 
tain of oratorical wisdom and eloquence. 
A few vacancies for pupils.” 


Insofar as I have been able to discover 
Telegonius was not only the first advocate 
of record to boast that he never lost a law 
suit, but was the first of the self-proclaim- 
ed experts to broadcast his ability to teach 
his brethren at the bar how to accomplish 
that same desirable end. 

Seriously, of course, we all recognize 
that successful trial techniques cannot be 
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acquired from books or lectures. What is 
one man’s meat is another man’s poison. 
Methods and procedures that are highly 
successful for one lawyer may be ruinous 
if another attempts to use them. In short, 
there are no infallible, standard, trial 
techniques. Efficient trial procedures are 
almost as individual as finger prints be. 
cause they consist in the last analysis, of 
nothing more nor less than the application 
of a sound basic knowledge of the rules of 
evidence and procedure, an_ instinctive 
knowledge of practical human psychology, 
and a modicum of native intelligence. | 
say a modicum, because if any trial lawyer 
had real good sense, he would not be a 
trial lawyer. 


And so—having established that no one, 
least of all I, can better your trial tech- 
niques—I shall, like a true expert, attempt 
that very thing. I offer you two sugges- 
tions. 


The first is elementary and upon it | 
need spend little time. It can be phrased 
in two words: Be Yourself. I believe | 
have seen more promising young, and 
many not so young, trial lawyers fail to 
advance beyond the stage of mediocrity be- 
cause of violation of this precept than 
from any other cause. I have so frequent- 
ly observed, and doubtless so have you, 
the lawyer who has so obviously attempted 
to copy the style, and in some extreme 
cases even the mannerisms, of some well- 
known trial lawyer, that no one acquaint- 
ed with the original could fail to recog- 
nize the plagiarized copy as such. Nothing 
detracts more from a trial lawyer’s effe-- 
tiveness than an apparent lack of sincerity. 
If a man bea sufficiently skilled actor to 
present a convincing air of sincerity while 
carrying out a bald impersonation, he has 
missed his calling. He ought to be on the 
stage and not in the court room. I do not 
mean to suggest that we cannot learn from 
observing and studying good trial lawyers 
in action. On the contrary, there is no 
sounder way of bettering our own tech- 
niques. Learn from the other fellow—yes; 
ape him—no. Be yourself. 

I come to suggestion number two—and 
this is the essence of what I have learned 
in thirty-five years of trial experience—to 
my mind, the essence of sound procedure 
in the court room: When in doubt- 
don’t! 

When in doubt, don’t do it. When in 
doubt, don’t ask it. When in doubt, don’t 
say it. In short, when in doubt—don'’t! 
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I have long had a theory that few law 
suits are won but many law suits are lost. 
It may appear to be a simple matter of 
mathematics, that whenever a lawyer loses 
a law suit, another lawyer wins a law suit. 
Nothing is more fallacious. The law suits 
that are lost have no numerical relation- 
ship to the law suits that are won. Out of 
any given number of law suits tried a sup- 
stantial portion will be determined on bare 
facts and upon elementary principles of 
law, such that only one result is reasonably 
probable. In such a case neither plaintiff's 
counsel nor defendant’s counsel has really 
won or lost a law suit. 

Let us assume that of one hundred law 
suits thirty will fall into that more or less 
automatically determined category. Of the 
remaining seventy it is my view that pos- 
sibly twenty are won (and this is probably 
too high an estimate) but at least fifty are 
lost. I can offer you no statistical back- 
ground or support for these figures since 
there is obviously no way in which results 
may accurately be classified. I believe, 
however, that most experienced and ob- 
servant trial judges and lawyers will agree, 
upon reflection, that the cases which have 
been lost by lawyer’s mistakes far outnum- 
ber those which have been won by the ad- 
vocate’s brilliance or by his affirmative 
acts and techniques. In plain every day 
terms of results—we can best improve our 
efficiency in the court room by lessening 
our mistakes. 

Now what are the most common and 
most serious mistakes in the trial of law 
suits? I believe they fall into a related 
group which collectively can be said to 
constitute “Over-Trial”. The over-trial of 
a law suit means simply that a lawyer has 
tried too hard. He has committed the card- 
inal sin of the duffer on the golf course— 
he has pressed. He has talked too much. 
He has offered too many witnesses. He 
has over-examined. He has over-cross-ex- 
amined. He has over-objected. He has 
over-argued. He has over-acted. In short, 
he has given himself, his witnesses, the 
judge and the jury, too many chances to 
err. 

It is utterly trite, but utterly true, that 
to err is human. We all make mistakes. 
After many years of trial experience I can 
say truthfully that I have never encounter- 
ed a superman or a genius on the opposite 
side of the table in the trial of a law suit. 
Any man who talks long enough, whether 
in or outside the court room, will eventu- 
ally say the wrong thing. Any lawyer who 
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climbs out on every limb in the trial of a 
law suit will eventually find himself on 
one which cannot bear his weight. I sug- 
gest that an effective way to minimize our 
mistakes is to minimize our chances of 
making mistakes and that an effective way 
of minimizing our chances to make mis- 
takes is to think a bit more and talk a bit 
less. 

And now, having given you warning of 
the dire perils of loose talk, let me in- 
dulge in some by way of attempt to apply 
the rule of don’t to a few of the actual 
steps in the trial of a law suit. Recogniz- 
ing, of course, that the trial of any case 


_ begins in a broad but very real sense long 


before you reach the court room, and that 
thorough preparation, both upon the facts 
and upon the law, is of primary impor- 
tance, nevertheless I am confining my ob- 
servations to actual court room procedures 
and am indulging in the somewhat risky 
assumption that at this point you have 
carefully re your case and have a 
thorough knowledge of it. 

You begin, assuming that you are try- 
ing a jury case, with the selection of the 
jury. Procedures vary, of course, in the se- 
lection of jurors. In some jurisdictions 
jurors are drawn. In others they are strick- 
en. In some you examine prospective 
jurors yourself. In others you examine 
through the court. These details are im- 
material since the applicable principles re- 
main the same. I assume, of course, that 
in some manner you attempt to ascertain 
the background, the prejudices, the ac- 
quaintanceships or connections that may 
exist between the prospective jurors on 
the one hand and the parties, the lawyers 
and the witnesses on the other. You do 
this, of course, for two reasons: To es- 
tablish the basis for possible challenges for 
cause and to establish a sound basis for 
exercising your right to pre-emptory chal- 
lenges. Reasonable precautions are only 
good sense, but over-examination or over- 
inquiry can be highly dangerous. Don’t 
pry. Jurors are apt to resent it. Don’t put 
the suggestion of racial or religious or po- 
litical or economic ee ego into their 
minds by letting it become too apparent 
that it is in yours. Avoid those general, 
frequently provocative, and usually dan- 
gerous questions such as: “Would you en- 
tertain any prejudice against my client be- 
cause of his being of a different race or 
religion?” In the overwhelming majority 
of instances the answer to such a question 
will be “No”. Men do not often admit 
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and frequently do not consciously recog- 
nize that they possess such prejudices. By 
asking such a question and obtaining the 
almost certain answer you have accom- 
plished nothing except possibly to have 
stirred a dormant prejudice into an ac- 
tive one or to have left the prospective 
juror with a resentfully guilty feeling be- 
cause you have forced him to lie. Even in 
the rare circumstance in which you might 
get a “Yes” answer to such a question you 
would probably do well to permit the 
juror to serve, on the theory that a man 
honest and conscientious enough to admit 
his prejudices, is quite likely to lean over 
backward in favor of your client. 

Avoid exhaustive examination of pros- 
pective jurors. If you are for the plaintiff 
don’t let the jurors get the impression, as 
all too many lawyers permit them to do, 
that you are so concerned about getting a 
favorable jury that you must have a weak 
case. If you are for the defense, don’t build 
up the importance of the case by exhaus- 
tive examination. You may find you have 
succeeded only in multiplying the dam- 
ages. 

I find that the longer I practice law, 
the more frequently inclined I am, to in- 


dicate my ge of the first twelve 


jurors that take their seats with a bare 
minimum of examination and frequently 
none at all. I may be, in fact obviously 
am, taking certain chances in so doing. 
But just bear in mind, that if I am op- 
sem by a lawyer who adopts the same 
strategy, we are taking equal chances and 
are at least starting even. But if, and 
usually this is the case, I am opposed by a 
lawyer who does not follow that procedure, 
but who examines minutely into the back- 
grounds and personal affairs of the jurors, 
I wind up both with the benefit of his ex- 
haustive examination and the psycholog- 
ical advantage of having exhibited perfect 
confidence in my case, of having asked no 
wrong questions, of having stirred up no 
prejudice, of having made no enemies on 
the jury. In short, I have given my op- 
ponent all the opportunities to make mis- 
takes by the simple expedient of keeping 
my mouth shut. 

Be exceedingly sparing in the use of 
your pre-emptory challenges. Unless you 
are a better psychologist than most of us, 
or are possessed of a phenomenal luck, or 
both, you will usually find that in exercis- 
ing a challenge on a hunch, or as our 
more erudite brothers might say, by in- 
tuitive judgment, you have succeeded only 
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in out-smarting yourself. The sour visaged 
old gentleman in seat #4 whom you 
were so certain would be for the defendant 
turns out to be the benevolent, warm 
hearted, open-handed type that is the 
dream of every plaintiff's lawyer. That 
prime looking spinster whom you were so 
confident would vote to hang your client 
because he had had the customary two 
beers before the accident, is herself, a po- 
tential candidate for Alcoholics Anony- 
mous. In short, don’t permit guess work 
or hunches to multiply your chances to 
make mistakes. In pre-emptorily challeng- 
ing a juror you give yourself one possible 
chance to help your case but you give 
yourself several chances to harm it. To me 
that is not sound percentage. If you are 
wrong in your appraisal of the prospective 
juror you have eliminated a favorable 
rather than an unfavorable juror. If you 
are right in your appraisal you may have 
eliminated an unfavorable prospect only 
to see‘ him succeeded by a far more unfav- 
orable prospect. Or you may have elimi- 
nated a poor juror at the cost of making 
other jurors resentful of your—to them- 
arbitrary exercise of your power to excuse. 
And, finally, you may find, as I so fre- 
quently have, that if you will just keep 
your shirt on your opponent will eventual. 
ly dismiss the very fellow that you were 
most afraid of. 

Having drawn your jury, you now ap- 
proach a stage in the trial where you are 
offered a really golden opportunity to 
talk too much. I assume that under your 
practice, as under that to which I am ac- 
customed, counsel for each side is obliged 
to make an opening statement. There is 
thereby placed in the hands of counsel 
that which can be a very valuable weapon 
but that which can be a very dangerous 
weapon. 

_ The Michigan Court Rule on the sub- 
ject says: 


“On the trial of a cause it shall be the 
duty of the plaintiff's counsel, before 
offering evidence to support the issue 
on his part, to make a full and fair 
statement of his case and of the facts 
he expects to prove. After the evidence 
is closed on the part of the plaintiff and 
before any evidence is offered on the 
part of the defense, a like statement 
shall be made by the counsel for the de 
fendant, or at his election such statement 
may be made at the conclusion of the 
statement by the plaintiff's counsel.” 
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Note the language “a full and fair state- 


ment of his case and of the facts which he 
expects to prove” but don’t take that or 
similar language in your own rule or 
statute too literally. In interpreting or 
commenting on that rule our courts have 
recognized that “the opening statement 
should be brief,” ‘‘should relate the salient 
facts which form the basis of the claim or 
defense,” “should contain ultimate facts 
rather than details of the testimony to be 
adduced” and finally, and of prime im- 
portance, that “any facts stated in the 
opening statement can be taken as an ad- 
mission by the other party and thereupon 
need not be proved by such other party.” 

Thus it is apparent that caution and 
economy of speech are doubly important 
in connection with an opening statement. 
Not only do you run the risk of prejud- 
icing court and jury by overstating your 
case by promising more than you can 
prove, by making unnecessary promises of 
proof, etc., but you risk making legally 
binding admissions which can ultimately 
prove to be your undoing. I have never 
known a lawyer to lose a law suit by say- 
ing too little in an opening statement. I 
have seen many lost because he has said 
too much. I can recall at least three cases 
in each of which I have had a motion to 
direct a verdict granted on my opponent’s 
opening statement. I have on many more 
occasions had the court give binding in- 
structions on some important, and some- 
times vital, phase of the case simply be- 
cause my opponent has made an ill-ad- 
vised, unnecessary statement in his open- 
ing that later developed to be an im- 
portant admission against interest. 

No matter how carefully you have pre- 
pared your case, no matter how sure you 
are that your key witness has been proper- 
ly “horse-shedded” and will testify to ex- 
actly what he has told you, he is quite 
likely, as we all have good reason to know, 
to take the stand and blurt out a version 
of the facts which makes you wonder if 
you brought the right file. Now, in many 
such cases the version given from the wit- 
ness stand, even though different than that 
given to you in your office, is still funda- 
mentally truthful and sufficiently consist- 
ent with your pleadings and with your 
general theory of the case, that your case 
is Not irretrievably lost. In such fortunate 
cases, assuming you have not previously 
opened your big mouth and told the jury 
exactly what the witness was going to say, 
you have suffered nothing more serious 
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than that acute sinking feeling in the pit 
of your stomach which, after all, is only 
a symptom of normalcy to the experienced 
trial lawyer. But if you have made the 
mistake of promising the jury earlier that 
the witness was going to testify to a par- 
ticular detailed set of facts, you are in for 
it. You have not only made yourself and 
your witness objects of suspicion to the 
jury, but you have given your opponent 
that golden opportunity to crucify you in 
argument simply because you failed to ob- 
serve the simple rule—Don’t say it. 

If you have succeeded in getting a jury 
sworn and an opening statement made 
without having talked yourself out of bus- 
iness—don’t despair. You still have many 
chances. You have witnesses to examine 
and some to cross-examine. 

If it is your studied practice to think be- 
fore you ask, to ask in such a manner as to 
elicit only the evidence that you are trying 
to develop, to ask it so that it is under- 
standable both to the witness and to the 
jury, to ask it in simple language, to ask 
it in such manner as to avoid offense, and 
finally to ask only necessary questions of 
necessary witnesses, I can be of no help to 
you on the subject of examination. 

But if you are in love with the sound 
of your own voice, if it is your chief pur- 
pose to convince all within earshot of 
your own brilliance rather than the sound- 
ness of your client’s case, if you are willing 
to take your chances on asking a question 
which the witness may interpret and an- 
swer in any one of six ways, and most vital 
of all, if you are willing to risk the dire 
consequences that so often result from put- 
ting on that unnecessary witness or asking 
of a necessary witness that unnecessary 
question, I offer a suggestion. 

All of you will recall that during the 
war when it was so important to conserve 
transportation facilities for war time need, 
we were constanly confronted with the 
question—“Is this trip necessary?” I sug- 
gest to the earnest consideration of every 
trial lawyer the desirability of hanging a 
mental sign in his own consciousness—“Is 
this witness necessary?” “Is this question 
necessary?” 

Volumes have been written on the sub- 
ject of cross-examination. In my view the 
art, the secret, of successful cross-examina- 
tion is to refrain from cross-examination 
except where absolutely necessary. The 
most brilliant cross-examinations I have 
ever heard have consisted of two quietly 
spoken words—“No questions”. Recently, 
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one of my Milwaukee friends repeated to 
me one of the sagest observations that I 
have ever heard made on the subject of 
cross-examination. He quoted another 
member of his bar as having said: “The 
most successful cross-examinations I have 
ever made have been those I have made 
of my own clients in my own office before 
trial.” 

You will note, of course, that I do not 
say never cross-examine. Manifestly there 
are many occasions when it is necessary. 
Your case may be so weak that you have 
nothing to lose. You may have definite 
contradictory material, preferably docu- 
mentary, with which to confront and con- 
found the witness. You may wish to set 
the stage for evidence of your own. A 
variety of circumstances may dictate the 
necessity of some cross-examination. When 
those situations present themselves your 
proper methods of cross-examination will 
almost automatically suggest themselves by 
the very nature of the situation. But let 
no one teach you the supposed art of 
cross-examination. The moment any trial 
lawyer begins to fancy himself as a skill- 
ful cross-examiner he is lost. When a 
young lawyer embarks upon his first cross- 
examination he finds at first it is exhila- 
rating and exciting. But the practitioner 
quickly finds it impossible to refrain from 
practicing his art upon every available sub- 
ject with the inevitable result that he be- 
comes an incurable addict. 

I could go on, of course, through the re- 
maining e ~ of a typical trial. Motions 
to direct, the raising and arguments of 
points of law addressed to the court, ar- 
gument or summation to the jury, request- 
ed instructions, etc. The applicable guid- 
ing principles, at least those within the 


scope of this discussion, remain the same. 
Each succeding step in the trial of a lay 
suit offers its insidious invitation to over. 
trial. Each presents alluring opportunity 
to talk too much. It may help you as it 
has helped me to decline such invitation, 
to resist such allure, to consider the af. 
firmative benefits of talking too little. | 
believe that much can, and _ perhap; 
should, be said for the advantages of de 
liberate under-trial—the deliberate and in 
tentional failure or refusal to do or say 
that which might be done or said without 
justifiable criticism. Particularly it is de 
sirable (although not confined thereto) in 
argument directed to court or jury. The 
deliberate understatement of the law to the 
court and of the facts to the jury make for 
forceful and appealing argument. I think 
nothing lends emphasis more effectively 
than understatement. The human mind 
tends to resist a too forceful, too positive 
assault. It tends to reach out and welcome 
and absorb that which does not appear to 
be seeking entry by brute force. 

I have been able to offer you no new, 
nor novel, nor startling ideas. I am con 
vinced there are none in the realm of trial 
techniques. As long as the fundamental 
ae gee of a law suit is to ascertain the 
acts, apply the law of the land, and there 
by do justice between men and among 
men’s causes, the basic and elementary 
rules of right and acceptable human con 
duct and deportment will be the trial 
lawyer’s best guide to successful court 
room behavior and methods. Be yourself. 
When in doubt, don’t say it. When in 
doubt, don’t ask it. When in doubt, don't 
do it. In short, when in doubt—don’t. You 
may not win more law suits, but you surely 
will not lose as many. 


Who Picks Up the Ticket? 


W. J. Hynes 


Secretary, Employers Mutual Casualty Company 
Des Moines, Iowa 


AY I visit with you a few minutes 
M and talk about automobile acci- 
dents and your automobile insurance and 
at the same time attempt to answer a com- 
mon question - - - Why does my auto in- 
surance cost so much? 


Just last week I ran into a friend as I ws 
coming out of a meeting room with a group 
of insurance men. This friend remark 
in a joking way, “What, are the rates g° 
ing up again?” 

It is an odd thing that while your @ 
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costs you double today what it did before 
the war still you as Mr. Average Auto Own- 
er complain on the high cost of your auto- 
mobile insurance. 

The number of accidents in your com- 
munity, and the cost of those accidents 
regulate your rates. Lossess are paid out 
of premiums. 

Most towns are dragging their feet on 
automobile safety work. 

Pick up a paper anywhere in the United 
States on Monday morning and you will 
see a headline where all the way from 
three to ten people have been killed in a 
local potato accident. Does anybody 
get excited about it except the relatives and 
the insurance company that has the cov- 
erage? The public has conditioned itself 
not to get excited over auto accidents just 
as they have conditioned themselves not to 
buy everything they hear sold over radio 
and television. This is a nervous age. 
When one out of four people you pass on 
the street consumes at least one aspirin a 
day. 

We all know what needs to be done. Is 
there something wrong with the approach? 
Firecrackers don’t do it, horror doesn’t do 
it, hitting the pocket book does not do it. 
Two years ago Iowa had a polio epidemic. 
You know what excitement this caused and 
rightly so. Supposing we had an epidemic 
hit us where 40,000 people were killed and 
better than 1,000,000 and a half were in- 
jured and crippled in one year. What 
would happen if this epidemic took place? 
Doctors and scientists, manufacturers of 
medicine would drop practically everything 
in order to effect a cure and establish con- 
trol over the epidemic. Governors would 
issue proclamations and newspapers would 
be full of the subject. The President would 
be on radio and television. The public 
would be yelling do something, do some- 
thing. We do have such an epidemic of au- 
tomobile accidents. How much concern is 
there in your community on the problem? 
Can you say to yourself I have done my 
part towards reducing accidents in this 
town. I drive safely, I obey all traffic laws, 
I demand strict enforcement of all laws 
against everyone including myself. When 
I have a claim against a casualty company 
I am morally and completely honest with 
the company. Have I spoken up in my com- 
munity for fair jury awards in accident 
claim cases? Have I stood up on both feet 
and talked against excessive awards, have I 
done all I can in my community to hold 
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down the rates on automobile insurance by 
reducing accidents? 

At the National Highway Safety Confer- 
ence held in 1954 it was said that 3 out of 
10 deaths were caused by speed and 10,000 
lives could be saved if the speed laws now 
on the books were enforced. This confer- 
ence suggested: 


1. Compulsory inspection of cars. 
2. License only to qualified drivers. 


The conference also brought out that: 
Eighty per cent of vacation travel is by 
auto; eleven per cent of the accidents in- 
volve people from out of state; fourteen 
states only require inspection for mechan- 
ical defect; four states with the highest mo- 
tor death rate, do not have inspection re- 
quirements. 

You know that a one-eyed driver can get 
a license to drive a car in Iowa. No in- 
dividual has inherent right to drive a car, 
his license to drive should be a privilege 
and that privilege should be granted only 
after he has demonstrated his ability to 
drive properly. 

The title of my little talk is “Who Picks 
Up The Ticket?,” or in other words Who 
Pays the Bill? 

I probably won’t tell you anything you 
don’t already know. Was it Tennyson who 
said, “That nothing new was said or else, 
something so said, t’was nothing.” 

When Johnny takes his dad’s car out for 
the evening and hits a truck on a highwa 
west of town and six people land in the 
hospital, who picks up the ticket? You do, 
Mr. Auto Owner. 

You should control your family and their 
driving habits. Educate your children in 
safe, courteous driving. Supervise their use 
of the car until they have been taught to 
avoid all silly things that cause accidents. 
It may save their lives and yours and your 
neighbors lives. 

When Henry says to his guests, “Oh 
come on, you’ve got time to have another 
one before you go,” Who picks up the 
ticket? You do, Mr. Auto Owner. 

When John says, I don’t need any cof- 
fee, I can drive better with three under m 
belt. Who picks up the ticket? You do, 
Mr. Auto Owner. 

Liquor and gasoline do not mix. Bob 
Benchley once said, “Many people are fools 
to begin with add liquor and you really do 
have a problem.” 

You hear a lot of talk about the youthful 
driver. In my book there are three other 
classes of drivers that are breathing on the 
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youthful drivers’ neck as they come around 
the home stretch. 1. Drunken drivers, 2. 
Elderly drivers, 3. Service men drivers. 
Some wise cracker has said there are three 
parties in the United States, The Republi- 
can Party, The Democratic Party and The 
Cocktail Party. Insurance men during the 
year eat barrels of aspirin and drink gal- 
lons of milk for their ulcers because of the 
number 1, or the drunken driver. In my 
book he is creating one of the greatest 
problems facing the public and its auto- 
mobile insurance carriers. 


Sometime ago we saw an application for 
insurance for two brothers, they were both 
in the barber business. One of these ap- 
plicants had 79 drunken charges filed 
against him and the other had 39. If those 
drivers are able to get insurance who do 
you suppose is going to pick up their 
ticket? 

We seem to have more drunken drivers 
in the country than we do in the city. We 
don’t know why, maybe because the high- 
way is wide open or maybe because the city 
driver has enough brains to get home after 
he has had a few drinks and he doesn’t get 
out on the main highway. 

One of my favorite characters in his- 
tory is Sam Houston. It is said that Sam 
never served liquor when he had Indian 
guests. I wish the casualty insurance in- 
dustry could sell the American public the 
idea of not serving liquor to people who 
expect to get behind the wheel. Someday 
some young fellow will come up with a 
slogan that will sell the public on this 
point. The slogan will not be offensive to 
the non-drinker nor offensive to the 
drinker. 

One bitter cold day a farmer wandered 
into the bar and bought three fifths of 
whiskey. The bartender was slightly 
amazed to see the farmer then empty the 
contents of each into a canvas bucket—but 
utterly flabbergasted when he wandered 
out and fed the whiskey to his horse which 
was hitched to a wagon outside. 

Explaining, the farmer said that it seem- 
ed the only decent thing to do for his old 
horse, who took the frigid weather pretty 
hard. 

Choked with sentiment, the bartender in- 
vited the man inside for a few rounds “on 
the house.” 

The farmer was aghast. “Me drink!” he 
exclaimed. “Hardly. After all, I have to 
drive!” 
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When the jury foreman says, “We, the 
jury, find for the plaintiff in the amount 
of $11879,” who picks up the ticket? You 
do, Mr. Automobile owner. 

Don’t duck jury service. When you are 
on a jury arrive at your verdict from the 
facts and not your sympathy. 

What juries will do, of course, is an un- 
known quantity. Juries have come in with 
not guilties because they didn’t like the 
plaintiff attorney’s tie or because he had 
halitosis. 

Just recently in Iowa a jury was out 
three days on the second day they stood 6 
to 6 on the 3rd day “Not guilty.” 

Jury service is often difficult because of 
making decisions. We are always tempted 
to listen to our hearts as well as our heads, 
and sometimes we are ruled by emotion 
rather than facts. We arrive at an exces. 
sive or unfounded award and sometimes 
men and women are scrupulously honest, 
but as jurors they feel in their hearts that 
injured person, although he may _ have 
caused the accident, is entitled to an award. 
We shouldn’t overlook the fact that insur- 
ance rates depend on claim costs. These 
same honest jurors are costing millions of 
policyholders, including themselves, count- 
less extra dollars in premiums every year. 
If you sit as a juror be fair with the public 
and reach a decision according to the evi- 
dence. 

We believe in the American Jury system. 
The mere fact that a suit is brought is no 
reason to feel that it is a just claim. The 
juror’s job is not an easy one. The fortune 
tellers would run away from some of his 
problems. He must make a diagnosis and 
prognosis in medical matters whcre experts 
disagree. He has figures thrown at him 
that would scare an actuary to death. In 
one day’s time he has to acquire a legal 
education and interpret instructions that 
many lawyers do not understand. There is 
one strong school of thought that this 
routine might be compared to calling in 
your barber and handing him a medical 
dictionary and asking him to take out your 
gall bladder. 

Let’s take a look at today’s juror. He 
gets up in the morning, he is not a book- 
ish man. He does not like legal words, he 
likes plain English. He may be young, old, 
employed or unemployed. Some know the 
responsibility of money. Some don’t. He 
may or may not put his coffee on in an 
electric perculator, he may or he may not 
cook his toast in an electric toaster. He 
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may or may not grill his bacon and 

on an electric grill. He goes out to his 
double garage and gets in his $2,200 auto- 
mobile. His mind may wander to a radio, 
a TV program or a 3-D movie he saw last 
evening. He knows he can do a lot of 
things in that car. He can get a meal, 
watch a movie, cash a check, return a li- 
brary book, and in some parts of the coun- 
try go to church and buy groceries. He 
drives to the courthouse on pavement and 
through electric stop signs. This is a speed 
age. When he gets into the courthouse 
what does he find? Some people say he 
drops back forty or fifty years as he goes in 
the door in environment, speed and pro- 
cedure. Some say it is time to air out the 
leftover odors in this place of dignity de- 
tached from the community. 

When Pete, a member of your school 
board says, We don’t go for these new ideas 
and offer a training course to our young- 
sters in high school, who picks up the 
ticket? You do, Mr. Auto Owner. 

According to the figures that I have seen 
at the present time only about one-third of 
secondary schools offer driving education 
to their students. Last year 700,000 boys 
and girls out of 2,000,000 in our country 
in secondary schools were inoculated 
against highway accidents. In the state of 
Washington 85 per cent of the students in 
high schools are enrolled in a driver’s pro- 
gram. Professor Fred Rhodes of the Uni- 
versity of Washington Engineering Depart- 
ment conducts a one week’s course each 
year for the high school instructors. You 
may demand as a taxpayer a driver’s train- 
ing program in your high school. If you al- 
ready have a plan see that it is up to date. 

When Earle says, I can still get another 
thousand out of that tire, who picks up the 
ticket? You do. 

Have your tires checked regularly. Do 
not gamble on worn out tires. 

When Bill knows the garage man and 
asks him to include the $100 deductible in 
the estimate, who picks up the ticket? You 
do, Mr. Auto Owner. 

Many people seem to feel that it doesn’t 
count to cheat a casualty company. Many 
people who otherwise have a high moral 
standard will lie, cheat, perjure and steal 
and connive and otherwise falsify when 
they are involved with a claim against a 
casualty company. 

It is just as dishonest to take $100 from 
your insurance company by chiseling 
through your garage as it is to put a gun 
on your neighbor. 
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It is late at night, you are in a hurry, you 
say to yourself the lights are meant for 
heavy traffic. Who picks up the ticket? 
You do, Mr. Auto Owner. 

Laws are meant for everyone, young, and 
old, rich and poor. 

When Bill says, “It’s a big outfit and 
they will pay on the nose. I am going to 
Lawyer Brown, he knows the doctors, he 
knows what to do. What do I care if 
Brown takes one-third, or one-fourth, or 
one-half of what I get.” Who picks up the 
ticket? You do, Mr. Auto Owner. 

Whenever a juror feels that he can be 
generous with so called rich insurance com- 
panies money he is actually in reality rais- 
ing your insurance rates. 

Most claims for damages are legitimate 
and reasonable and are settled out of 
court. However, as jurors tend more and 
more to give excessive awards in cases that 
do go to court such valuations are regarded 
as the going rate for the day to day out of 
court claims. Who Picks Up The Ticket? 
You do. 

You might remind your wife at home 
that such things are reflected in her grocery 
bill. For example the higher the insurance 
rates on cars and trucks owned by folks 
that help fill your market basket, such as 
the farmer, the trucker, the wholesaler, the 
retailer, the jobber, they pass along that 
rate and it is reflected in your grocery bill. 
We repeat, all claims are paid out of pre- 
miums, premiums are regulated on rates 
and are considered by businessmen as an 
overall cost of doing business. Higher pre- 
miums charged by insurance companies to 
assured are passed on to the buying public. 

When Jack says to himself, “All that is 
involved is the damage of my car but I 
have them over a barrel and I am going to 
try to gold dig $300 or $400 for an imagi- 
nary injury.” Who picks up the ticket? You 
do, Mr. Auto Owner. 

When Mac says, “Officer, be a sport and 
forget this.” Who picks up the ticket? You 
do Mr. Outo Owner. 

Insist on law enforcement in your com- 
munity. 

In conclusion this problem all boils 
down to sane driving and fewer accidents. 

We suggest you exert your influence to- 
wards better and safer highways and safer 
automobiles, safe driving campaigns and 
driving education programs. 

Everyone who drives a car must contin- 
ually think about his or her driving habits. 
We all know the things that cause acci- 
dents, speeding, passing on hills, curves 
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and in traffic, driving after drinking, fail- 
ing to stop at intersections, and showing 
off. 

Enforcement of traffic laws is a matter of 
concern to every driver. Stand back of 
your police and your judges. Insist on law 
enforcement in your community. 

The attitude of the driver brings about 
accidents. We have an obligation to edu- 
cate the public with the proper attitude 
towards the automobile that they drive. 
The proper attitude toward the insurance 
that protects them and the proper attitude 
toward the lawyer that represents them and 
the juries that judge them. No amount of 
inflation can affect the accident that does 
not happen. Increased costs of repairs can- 
not be charged against the car that isn’t 
damaged, no court and no jury can be 
swayed to excessive awards for liability 
claims that do not exist. 

The church bells in this town don’t ring 
just now and then, they ring in some 
churches every day to remind us of the 
Greatest Story Ever Told. You should in- 
sist that your high school have driver’s 
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training course and that your community 
have a refresher course for all types of 
drivers. 


An effort should be made to sell the peo. 
ple of this community not to resign them. 
selves to today’s preventable plague of 
Highway Accidents. We might compare to. 
day’s ignorance with the blind ignorance 
of our grandparents and great-grandpa- 
rents in accepting small pox and other kill. 
ing diseases as inevitable in the days before 
research and germ killers. 


Traffic laws should be enforced. More 
jail sentences should be handed out to 
reckless drivers. Motor vehicles should 
really be inspected when a license is issued 
to a driver the public should know his 
physical condition and his ability to drive. 
Any person who drives a car with liquor 
inside of him should be penalized by jail 
sentence and have his car impounded. 

May I close with a remark that the re 
ceptionist in St. Peter’s outer office prob 
ably hears a good many arguments about 
who had the right of way. 


Subrogation Possibilities for the Surety Under 
the Munsey Trust Case 


MarK N. TuRNER 
Buffalo, New York 


N 1947 one of the landmarks of the 
surety was swept away by the decision 
of the Supreme Court in United States v. 
Munsey Trust Company, 332 U.S. 234, 67 
S. Ct. 1599, 91 L. Ed. 1589. Prior to that 
case it appeared to be well settled law that 
a surety who completed his defaulted con- 
tractor’s contract’ or satisfied his unpaid 
labor and material bills’ had supreme, sure 
and certain recourse to the retained per- 
centages for reimbursement. 


As we well know, in the Munsey Trust 
case, the contractor completed physical 
construction, but left unpaid bills which 
the surety was compelled to pay. The con- 
tractor was not technically insolvent, but 


*Prairie State Bank v. United States, 164 U.S. 227, 
17 S. Ct. 142, 41 L. Ed. 412. 

*Henningsen v. United States Fidelity & Guar- 
anty Co., 208 U. S. 404, 28 S. Ct. 389, 52 L. Ed. 547. 


the Government had sustained a loss on 
another Government contract which had 
not been bonded. The Court sustained the 
Government’s asserted right to set off its 
loss on the unbonded contract against the 
retained percentage unpaid on the cot- 
tracts bonded by the surety. 

The Munsey case was followed in 195] 
by the Court of Claims in Standard Acci- 
dent Ins. Co. v. United States, 97 Fed. 
Supp. 829, where the Government’s right 
of set-off for a defaulted and bankrupt 
contractor’s taxes was allowed against Ie 
tained percentages which had accrued prior 
to default even though the surety, follow 
ing its principal’s default, actually went in 
and completed the job at a loss. No ques 
tion was raised to the surety being paid for 
work it actually did after default. But 
under the cases as they stood before the 
Munsey Trust decision, the surety’s tf 
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course to the retained percentage to make 
it whole was somewhat generally acknowl- 
edged, or at least regarded in most quar- 
ters as secure.’ 

The shock of the Munsey Trust case was 
indeed a rude one,‘ and attempts were 
made to alter the situation by legislation. 
These came to naught so far as the surety 
was concerned, but legislation was subse- 
quently enacted which has been of benefit 
to certain of those who could qualify as 
assignees under the Assignment of Claims 
Act. And, happily, the Supreme Court in 
1953, in Central Bank v. United States, 345 
U.S. 639, 73 S. Ct. 917 appears to have giv- 
en this amendment a realistic construction 
which may very well help the surety in 
successfully defending against liability for 
taxes of its contractor-principal under Mil- 
ler Act bonds. 

The damage and debris generated by the 
Munsey Trust case is considerable, but 
perhaps some of the fragments may be used 
to fashion some sort of shelter from the 
storm which has been unleashed. In other 
words, may some of the consequences and 
attributes flowing from the Government’s 
overriding right of set-off be passed over 
to the surety who has been “set upon” so 
to speak? It is perhaps small comfort to 
realize that what we are suggesting will, in 
most instances at least, become available to 
the surety only after it has endured the 
Government’s reaching into funds which, 
but for the Munsey decision, the surety al- 
ways considered belonged to it. But, so 
long as the Munsey case remains law, those 
situations do arise. 

We refer, of course, to the possibility of 
the surety being subrogated to the Gov- 
ernment’s position, once the Government 
has exercised its rights of set-off under the 
Munsey case, and after it has appropriated 
to itself, under that power, money and 
funds which, in equity and good consci- 
ence, belonged to the surety. Smarting 
from those wounds, may the surety there- 
after assert whatever rights of priority the 
Government may have had at the time of 
the exercise of its set-off? 


‘See paper read by E. B. McCahan, Jr. before 
the Fidelity & Surety Insurance Law Committee of 
the Insurance Section of the American Bar Asso- 
aation at Chicago, Illinois, August 24, 1943. 

‘See paper read by Braxton Dew before the Fi- 
delity & Surety Round Table of the Insurance Sec- 
tion of the American Bar Association at Seattle, 
Washington, September 7, 1948. 

‘31 U.S.C.A. 203, as amended May 15, 1951. 
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The Nature of the Government Priority 


Apart from the Government's right of 
set-off, its right would seem to be fairly 
well defined. A Government claim for 
ordinary breach of contract, in the absence 
of the death, insolvency or bankruptcy of 
its debtor, appears to have no special pri- 
ority’. Where the claim is for unpaid taxes, 
however, a different result follows.’ 


Irrespective of death, insolvency or 
bankruptcy, the statute clearly provides for 
a lien for taxes," arising, however, only 
from and after the time the assessment list 
is received by the collector.’ But then the 
lien is not valid against certain prior valid 
lienholders.” 


In the event of the death or formally de- 
clared insolvency of a debtor (other than 
bankruptcy), the statute gives the Govern- 
ment priority” And in the event of bank- 
ruptcy the order of priority is fixed by the 
Bankruptcy Act.” 


*Davis v. Pringle, 1 Fed. (2) 860, aff'd. 268 U:S. 
315, 45 S. Ct. 549; U. S. v. Knott, 298 U.S. 544, 56 
S. Ct. 902. 

"Liberty Mutual Ins. Co. v. Johnson Shipyards 
Corp., 6 Fed. (2) 752, aff'd sub. nom. Stripe v. 
U. S., 269 U.S. 503, 46 S. Ct. 182; Price v. United 
States, 269 U.S. 492, 45 S. Ct. 180. 


*26 U.S.C.A. 3670. 
°26 U.S.C.A. 3671. 
26 U.S.C.A. 3672. 


31 U.S.S.C.A. 191 provides: 

“Priority Established. Whenever any person 
indebted to the United States is insolvent, or 
whenever the estate of any deceased debtor, in 
the hands of the executors or administrators, is 
insufficient to pay all the debts due from the 
deceased, the debts due to the United States shall 
be first satisfied; and the priority established 
shall extend as well to cases in which a debtor, 
not having sufficient property to pay all his 
debts, makes a voluntary assignment thereof, or 
in which the estate and effects of an absconding, 
concealed, or absent debtor are attached by 
process of law, as to cases in which an act of 
bankruptcy is committed.” 

*11 U.S.C.A. 104 (Bankruptcy Act) provides in 
part: 

“The debts to have priority, in advance of the 
payment of dividends to creditors, and to be paid 
in full out of bankrupt estates, and the order of 
payment, shall be * * * (4) taxes legally due and 
owing by the bankrupt to the United States or 
any state or subdivision thereof: * * * (5) debts 
owing to any person, including the United States, 
who by the laws of the United States (is) en- 
titled to priority * * *.” 

11 U.S.C.A. 108 provides in part: 

“(a) In all cases of mutual debts or mutual 
credits between the estate of a bankrupt and a 
creditor the account shall be set off against the 
other, and the balance only shall be allowed or 
pela © oe” 
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In Equitable Trust Co. v. Connecticut 
Brass & Mfg. Corp., 290 Fed. 712, the Sec- 
ond Circuit, in dismissing the Govern- 
ment’s petition to intervene in an equity 
receivership in which the Government 
sought priority on its claim against the 
debtor in the nature of damages for breach 
of contract, or conversion, reviewed the 
many interesting cases. 


At page 718, the Court wrote: 


“As the United States has no common 
law, whatever right of priority in the 
payment of debts the United States pos- 
sesses over other creditors exists because 
of some statute which confers it. It does 
not exist independently of statute.” 


Further, at page 723 we find: 


“We think the decisions of the Su- 
preme Court, extending over a period of 
more than 100 years, have clearly estab- 
lished the law that the right of the 
United States to priority of payment is 
statutory, and does not apply while the 
debtor continues the owner of the prop- 
erty, even though he is unable to pay his 
debts. No evidence can be received of the 
insolvency of a living debtor until he has 
been divested of his property by making 
a voluntary assignment thereof, or has 
committed an act of bankruptcy, or his 
effects have been attached by process of 
law on the ground that he is an abscond- 
ing, concealed or absent debtor.” 


In concluding its opinion at page 726, 
the Court held: 


“But the right which the United States 
sought to assert fails, not because the 
filing of the bill created a lien upon the 
assets of the defendant in favor of the 
plaintiff, which it did not, but because 
the mere insufficiency of the assets to 
pay the debts did not in itself entitle the 
United States to the priority which it 
claims.” 


In dealing with the Government’s as- 
serted priority for taxes, however, the Su- 
preme Court in Price v. United States 
(supra) appeared to lean heavily on this 
uestion of “insolvency.” In that case a 
simple creditor brought suit against the 
debtor on behalf of himself and other 
creditors seeking a sort of protection re- 
ceivership to secure the orderly sale of de- 
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fendant's assets, but alleging that, if prop 
erly handled, the assets would be ampk 
to pay all debts. 

The Government filed its claim for jp. 
come taxes and unpaid customs duties an¢ 
asserted priority. The Court in allowin 
the priority wrote at pages 499-500 of the 
official report: 


“The word ‘debts’ as used in R.S. Sec 
3466 includes taxes. 

The claim of the United States dog 
not rest upon any sovereign prerogative: 
but the priority statutes were enacted to 
advance the same public policy whid 
governs in the cases of royal prerogative 
that is, to secure adequate public rey. 
enues to sustain the public burden 
(Citing cases) And to that end Section 
3466 is to be liberally construed.” 


And at pages 502-503, the Court wrote: 


“While in effect the complaint alleged 
that the defendant was solvent, the fact 
set forth indicate that it was in a failing 
condition. And it was found to be in- 
solvent within a short time after the ap 
pointment of the receiver. When the a 
sets turned out to be less than the debt, 
the creditors were entitled to have them 
dealt with as a trust fund and distri. 
buted among them according to their 
rights and priorities. Under the statute, 
claims of the United States must first be 
satisfied.” 


In em it is interesting to note that 
§ 


in 1924 Judge Knox, who wrote the Di: 
trict Court opinion in Liberty Mutual Ins 
Co. v. Johnson Shipyards Corp., 300 Fed 
952, affirmed 6 Fed. (2) 752 and affirmed 
sub nom. Stripe v. United States, 269 US 
503 (supra), wrote at page 954: 


“The power of taxation belongs 
every independent sovereign, and is, of 
necessity, essential to the support and 
maintenance of the government. In tht 
United States the right is exercised cot- 
currently by the several states and tht 
federal government. (Citing cases) | 
the relative claims of the two sovereigt 
ties with respect to taxation upon the 
same subject matter conflict, that ‘d 
the United States, as the supreme 2 
thority, must be preferred’.” 


In February, 1954, the Supreme Cour 
had before it the conflicting claims as ” 
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priority between federal tax liens, and 
liens for tax and water rent liens on real 
property asserted by the City of New Bri- 
tain, Connecticut. A mortgage on a piece 
of real property situated in the City of New 
Britain had been foreclosed and there was 
a surplus. The owner and debtor was not 
insolvent. There were unpaid city taxes 
and water rents due on the property 
(which under State law constituted liens) 
for the years 1947-1951. The owner also 
owed the federal government for with- 
holding and unemployment taxes and the 
list constituting the lien was received by 
the Collector on April 26, 1948. The State 
Court held that as Connecticut Law made 
state taxes a lien ahead of the mortgage, 
and that as under federal law valid mort- 
gages came ahead of taxes, all of the City’s 
taxes and water rent liens came ahead of 
the federal tax liens. 


The Supreme Court in United States v. 
City of New Britain, Conn., 347 U.S. 81, 
74 S. Ct. 367, modified the judgment of the 
Connecticut Court so as to award priority 
under the federal law, and granted first 
priority to the mortgage and expenses of 
the sale in the foreclosure action; and as to 
the tax lien granted priority in the order of 
the time of perfecting the several liens of 
the City and the federal government. 


At page 370 of the Supreme Court Re- 
porter the Court wrote: 


“On the other hand, the federal stat- 
utes do not attempt to give priority in 
all cases to liens created under the para- 
mount authority of the United States. 
The statute creating the federal lien here 
involved, I R C Sec. 3670 does not in 
terms confer priority upon them. 

When the debtor is insolvent, Congress 
has expressly given priority to the pay- 
ment of indebtedness owing the United 
States, whether secured by liens or other- 
wise, by Sec. 3466 of the Revised Stat- 
utes, 31 U.S.C. (1946 ed.) Sec. 191, 31 
U.S.C.A. Sec. 191. In that circumstances 
where ail the property of the debtor is 
involved Congress has protected the fed- 
eral revenues by imposing an absolute 
priority. When the debtor is not insol- 
vent, Congress has failed to expressly 
provide for federal priority, with cer- 
tain exceptions not relevant here, al- 
though the United States is free to 
pursue the whole of the debtor property 
wherever situated.” 
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The exception referred to above relates 
to the distilled spirits tax lien (26 U.S.C.A. 
2800 (e) ). 

The contrasting situation where the 
debtor was insolvent was before the Su- 
preme Court in 1953 in United States v. 
Gilbert Associates, 345 U.S. 361, 73 S. Ct. 
701. There the Town of Walpole, New 
Hampshire, had asserted an ad valorem tax 
on the debtor’s machinery for the years 
1947 and 1948. The taxes were assessed 
April 1, 1947 and April 1, 1948. On Sep- 
tember 25, 1948, the Town sold the prop- 
erty at a tax sale to pay the 1947 taxes and 
on September 25, 1949, sold the same prop- 
erty for the 1948 taxes, but apparently 
never actually took possession of the prop- 
erty. On August 12, 1949, a temporary re- 
ceiver was appointed, and on January 30, 
1950, the appointment was made _ perma- 
nent. Then there was a determination of 
insolvency. The receiver then proceeded 
to sell the same property previously sold by 
the Town, and the contest arose as to the 
division of the fund arising from the re- 
ceiver’s sale. 

The federal government on August 6, 
1948, filed its claim with the Collector, 
thus constituting its lien as of that date. 
The federal taxes were employment, with- 
holding and income taxes for the years 
between 1943 and 1948. 

The Supreme Court asserted the right to 
make the final determination as to the pre- 
cise nature of the Town’s lien and held 
that the nature of the Town’s claim and 
the proceedings taken thereon were not 
such as to make the Town a “judgment 
creditor” within the meaning of Sec. 3672 
of the Revised Statutes (26 U.S.C.A. 3672). 
And, as the debtor was insolvent (but not 
adjudicated a bankrupt), the Court held 
the government claim was entitled to pri- 
ority under 31 U.S.C.A. 191. 


The Position of The Surety 


What is the position of the surety on a 
Government contract who has paid labor 
and material bills, loaned money to or 
otherwise financed its principal, or other- 
wise expended money by reason of its sure- 
tyship and has then been subjected to the 
Government's overriding power of set-off 
under the Munsey Trust decision? Is the 
surety’s position any different where the 
power of set-off is employed to effect pay- 
ment of the Government’s claim for 1) a 
simple contract debt, 2) a tax, 3) a tax lien, 
4) a loss sustained by the Government for 
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which the surety may be liable under either 
the payment or performance bond? And is 
the surety position any different because at 
some point in the train of events the prin- 
cipal dies, becomes insolvent or goes into 
bankruptcy? 

The surety’s possible rights by way of 
subrogation arise both under the common 
law and by statute. 

In In re Baltimore Pearl Hominy Co., 5 
Fed. (2) 553, several banks, by agreement 
with their common debtor, put up. funds 
with which to pay the debtor’s past due 
income and excess profits taxes, as com- 
promised. The banks were granted priority 
for the amount they advanced over the 
general creditors of the debtor who went 
into bankruptcy two months after the tax 
claim was settled with the funds provided 
by the banks. 

The Fourth Circuit, in allowing the 
banks to enjoy the same priority the Gov- 
ernment would have enjoyed, wrote at 
page 555: 


“Under these circumstances, believing 
it to be advantageous to themselves and 
other creditors, they (the banks) paid the 
taxes to prevent destructive enforcement 
of payment. In doing so we think they 
brought themselves clearly within the 
principle and rule of subrogation thus 
stated in Aetna Life Ins. Co. v Middle- 
port, 124 U.S. 534, 8 S. Ct. 625, 629, 
31 L. Ed. 537: 

‘These propositions are very clearly 
stated in a useful monograph on the Law 
of Subrogation, by Henry N. Sheldon, 
and well established by the authorities 
which he cites. The doctrine of sub- 
rogation is derived from the civil law, 
and ‘it is said to be a legal fiction, by 
force of which an obligation extinguish- 
ed by a payment made by a third person 
is treated as still subsisting for the bene- 
fit of this third person, so that by means 
of it one creditor is substituted to the 
rights, remedies and securities of an- 
other * * *.’ ‘It takes place for the 
benefit of a person who, being himself a 
creditor, pays another creditor whose 
debt is preferred to his by reason of pri- 
vileges or mortgages, being pot | to 
make the payment, either as standing in 
the situation of a surety, or that he may 
remove a prior encumbrance from the 
property on which he relies to secure his 
payment. * * *’” 


The Court then continued at page 556: 


“One who pays taxes may in a prop. 
er case be subrogated to the rights of the 
government in the assets of a bankrup: 
estate. Dayton, Trustee v. Standard, 24| 
U.S. 588, 36 S. Ct. 695.” 


In the Dayton case just cited, certain real 
property was sold after the bankruptcy oj 
the record owner but without leave of the 
Court. Before the sale was challenged the 
purchasers paid certain real property taxes 
thereon. The Bankruptcy Court in setting 
aside the sale allowed the purchasers a 
priority claim for the amount of the taxes 
they had paid plus ordinary interest. At 
pages 695-696 the Supreme Court wrote: 


“Considering the plain provisions in 
Sec. 64 a of the Bankruptcy act * * * we 
entertain no doubt of the propriety of re. 
quiring that the certificate holders, who 
paid the taxes and assessments at the 
sales, be reimbursed upon the cancella 
tion of their certificate, or of requiring 
that the reimbursement be out of the 
general assets. The taxes and assessments 
were not merely charges upon the tracts 
that were sold, but against the general 
estate as well.” 


In Memphis & Little Rock R.R. Co. v. 
Dow, 120 U.S. 287, 30 S. Ct. 595, the Su- 
preme Court wrote at page 601: 


“The right of subrogation is not 
founded on contract. It is a creation of 
equity; it is enforced solely for the pur- 
pose of accomplishing the ends of sub- 
stantial justice, and is independent of 
any contractual relation between the 
parties.” 


See also In re Columbia Tobacco Co. 
121 Fed. (2) 641; In re Cummings Constr. 
Corp., 81 Fed. Sup. 193; In re McGuire, 
137 Fed., 967. 

Statutory recognition of the equitable 
principle is evidenced in 31 U.S.C.A. 1% 
which is derived from the laws of 179%. 
The present statute reads as follows: 


“Priority of sureties. Whenever the 
principal in any bond given to the 
United States is insolvent, or whenevel, 
such principal being deceased, his estate 
and effects which come to the hands ol 
his executor, administrator, or assignee, 
are insufficient for the payment of his 
debts, and, in either of such cases, an) 
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surety on the bond, or the executor, ad- 
ministrator, or assignee of such surety 
pays to the United States the money due 
upon such bond, such surety, his exe- 
cutor, administrator, or assignee, shall 
have the like priority for the recovery 
and receipt of the moneys and of the 
estate and effects of such insolvent or de- 
ceased principal as is secured to the 
United States; and may bring and main- 
tain a suit upon the bond, in law or 
equity, in his own name, for the recov- 
ery of all moneys paid thereon. (R.S. 
Sec. 3468).” 


In this setting, and against this back- 
ground, what may be the surety’s possible 
rights where the Government, under its 
overriding power of set-off granted it by 
the Munsey Trust decision, 1) reaches into 
a fund in its hands which the surety has 
helped create by the payment of labor and 
material bills, or 2) depletes the fund 
which has accrued in favor of the contrac- 
tor and leaves him without funds to pay 
his bills which the surety then must pay? 

It matters not a bit under the Munsey 
Trust case that the Government’s claim 
which is then satisfied is one for which the 
surety would not have been liable in a suit 
on the bond. In just that situation it 
would seem only fair and just that the full 
force of the equitable doctrine of subroga- 
tion should be applied to the limit. 

Let us assume a situation which, we sus- 
pect, is arising with some degree of fre- 
quency in these days of scores of substan- 
tial federal taxes: 


The surety has given the usual payment 
and performance bonds for the contractor- 
principal under the Miller Act. The job 
is under way and the contractor has earned 
money under his contract. In fact, let us 
assume for purpose of illustration that the 
job has been physically completed without 
default. The surety has helped the con- 
tractor by furnishing funds to meet labor 
and material bills. Unknown to the surety 
~or, perhaps, suspected by it—the contrac- 
tor is in arrears in the payment of one or 
more taxes owing the government. Sud- 
denly the General Accounting office steps 
in and deducts from the contract moneys 
earned on the bonded contract a tax owing 
by the contractor which with interest and 
penalities amounts to $10,000. 

The contractor is doubtless in financial 
trouble, or the action of the government 
would not have been so drastic! The sure- 
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ty’s position has been seriously jeopardized. 
The $10,000 taken by the Government, in 
the hands of the contractor would have 
enabled him to pay his bills or to reimburse 
or exonerate the surety if it had not al- 
ready sustained or incurred a liability for 
a prospective loss. 

We are assuming, for the purpose of this 
discussion, that the surety would not be 
liable for the debt, tax or obligation of 
the contractor in a suit on the bond,” and 
that the situation presented in United 
States v. National Surety Co., 254 U.S. 73, 
41 S. Ct. 29;. American Surety Co. v. West- 
inghouse Electric Mfg. Co., 296 U.S. 133, 
56 S. Ct. 9, and similar cases, where the 
surety seeking subrogation is really com- 
peting with other beneficiaries under the 
bond does not exist. 

Let us assume first that the federal gov- 
ernment by the exercise of its power of set- 
off has secured full payment and satisfac- 
tion of all its claims against the contractor. 
Let us further assume that the contractor 
shortly thereafter dies, becomes insolvent 
or goes into bankruptcy, and that the 
surety has sustained a loss. From the con- 
tractor’s assets a fund is realized. Can the 
surety assert the same priority the Govern- 
ment could have asserted? 

We submit the answer should be that he 
can. In Mothersead v. U. S. F. & G., 22 
Fed (2) 644, cert. denied 48 S. Ct. 421, the 
surety who paid the United States the 
amount it had on deposit in an insolvent 
bank was granted the government's pri- 
ority together with interest at the rate the 
bank had agreed to pay to the government. 
To the same effect see U. S. F. & G. Co. v. 
Ottawa Natl. Bank, 32 Fed. (2) 368; Na- 
tional Surety Co. v. Oswego State Bank, 
33 Fed. (2) 221. 

But suppose the federal government, 
after exhausting the funds in its hands un- 
der the Munsey Trust case still has unsat- 
isfied tax claims for which the surety would 
not be liable under its bonds. Let us as- 
sume in this illustration that the Govern- 
ment perfected a tax lien against the con- 
tractor in 1950 for a tax then due. The 


See U. S. F. & G. Co. v. U. S., 201 Fed. (2) 118; 
General Casualty & Surety Co. v. U. S., 205 Fed. 
(2) 753; American Fidelity Co. v. Delaney, Collec- 
tor, 114 Fed. Supp. 702; United States v. Zschach, 
et al., 209 Fed. (2) 347; Westover, Collector v. Wm. 
Simpson Constr. Co., 209 Fed. (2) 908; Fireman’s 
Fund Ind. Co. v. United States, 210 Fed. (2) 472; 
Southern Warehouse Corp. v. Scofield, Collector, 
110 Fed. Supp. 553. See also Central Bank v. 
United States, 345 U.S. 639, 73 S. Ct. 917 (supra). 
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unhappy surety has helped create the fund 
which is used to satisfy this claim in full, 
and the tax lien is discharged of record. 
The following year, and more than four 
months thereafter, the contractor goes into 
bankruptcy. There are general assets in 
the estate and the surety files its claim in 
bankruptcy asserting, as to $10,000 there- 
of, the government’s priority for the 1950 
tax lien which was paid. But the Govern- 
ment still has other unsatisfied tax claims 
for a later period against the contractor 
for which the surety is not liable under the 
bond, and as to which the Government had 
not perfected any lien prior to bankruptcy. 
There are not enough assets to pay the 
surety’s asserted priority claim, and the 
Government’s newly asserted claim on 
which it is now claiming first priority. 
What is the order of priority? 

We suggest there are good grounds, in 
equity and good conscience, for urging the 
surety should prevail. We hasten to add 
that we have not found any case on all 
fours in support of this suggestion, but we 
submit the principles announced in sev- 
eral of the cases point in that direction. 

In the first place, when the Government 
perfected its tax lien in 1950, it secured, 
under 26 U.S.C.A. 3671, a valid lien on the 
contractor’s assets. If bankruptcy inter- 
vened at that point, or within four months 
thereafter, the Government would, under 
the Bankruptcy Act—11 U.S.C.A. 104, 108, 
be entitled to its priority in any event. And 
if more than four months elapsed after the 
perfecting of the Government tax lien, and 
there were no other similar liens, the Gov- 
ernment would seem to have added an- 
other string to its bow. And now the lien 
is paid by the set-off practice sanctioned 
by the Munsey Trust decision! 

What are the surety’s rights now? If it 
had itself recovered a judgment and per- 
fected its lien on its principal’s property 
under the applicable State law more than 
four months prior to bankruptcy, its lien 
would appear to be immune from attack. 
Should its rights be any less because the 
Government, against the will of the surety, 
has in effect, appropriated what, apart 
from the overriding power of set-off, was 
the surety’s property, and proceeded, again 
without consulting the surety, to satisfy, 
on the record, the tax lien thus “paid”? 

The objection of “partial subrogation”— 
that the Government’s tax claims were only 
partially satisfied and that accordingly 
subrogation did not arise—should not be 
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valid. One complete tax was —_ Judge 
Augustus Hand, in Prudential Ins. Co. », 
Liberdor Holding Corp., 85 Fed. (2) 504, 
in writing for the Second Circuit, quoted 
with approval from Matter of City of New 
York, 244 App. Div. (N.Y.) 102, at 103, a 
follows: 


“Each installment of interest as it fel] 
due was a ‘whole debt’, and may be 
treated as such. Advancement to the 
mortgage holder of each installment of 
interest is, therefore, payment of such 
claim in full.” 


Judge Hand then continued: 


“Such decisions relating to ‘partial 
subrogation’ as United States v. National 
Surety Co., 41 S. Ct. 29 * * * therefore, 
do not apply to the situation.” 


In Brent v. Bank of Washington, \( 
Peters 596, the Supreme Court in an early 
case recognized that the United States wa 
bound to respect certain fundamental 
equities of private citizens and corpora 
tions. 

In that case Brent owned certain shares 
of bank stock. The bank’s charter and by: 
laws provided that the bank should havea 
lien on the stock for any debt due the bank 
by its stockholders. Brent was also a pay: 
master for the United States Army and was 
indebted to the United States in connec. 
tion therewith. He made an assignment for 
the benefit of his creditors, but the a 
signees refused to act and it was held to 
have been of no effect. Brent then died. 
He was an endorser on two past due notes 
held by the bank and also an endorser on 
another note held by the bank which wa 
not due at his death. 

Brent’s executor filed a bill in equity 
require the bank to transfer the stock free 
of the bank’s asserted lien in order to sat 
isfy the priority claim of the United 
States. A prior suit by the bank on the past 
due notes had been dismissed as having 
been barred by the statute of limitations 

The Court held that the Government 
priority did not arise until Brent's death. 
and that prior to that time the bank’s liea 
on the stock had attached; and that ire 
spective of the Statute of Limitations 0 
the past due notes, the bank could mail 
tain its lien until its charges were paid and 
dismissed the bill. 


At page 611, the Court said: 
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“The preference (asserted by the Gov- cial Security taxes for 1937, and the first 
ernment) is in the appropriation of the quarter of 1938. Peterson made a general 
debtor’s estate; so that if, before it has assignment in May, 1938, and on February 
attached, the debtor has conveyed or 9, 1939, the Government exercised its right 
mortgaged his property, or it has been of set-off and collected its $1862.62 and 
transferred in the ordinary course of withdrew its claim filed with the assignee. 
business, neither are overreached by the The surety in attempting to resist the 
statutes (1 Peters 440); and it has never offset urged that by its payment of labor 

Ss it fell been decided that it affects any lien, and material bills under the payment 

may be general or specific, existing when the bond it acquired an equitable lien on the 

to the event took place which gave the United retained percentage prior to the time the 

nent of States a claim of priority. government acquired any lien and ahead 

of such $ . of the insolvency and therefore came ahead 
And at page 615, in speaking of the of the government's right of set-off. 

bank’s claim on the unmatured note, the The Court after concluding that the 


Court said: surety by the payment of labor and ma- 


‘partial dis: di . . terial bills did not acquire an equitable 
Vational An individual asserting such a claim jien on the fund in the hands of the Gov- 


ere fore, (as was asserted by the Government) in ernment superior to the Government's 


equity against the bank, in virtue of an yioht of set-off, made this most significant 
act of bankruptcy, an execution or as statement at page 971: 


signment, between the date and the pro- 
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do equity before he could enforce his 
legal rights; and we can perceive no rea- 
son why the United States should be ex- 
empted from this fundamental rule of 
equity, subject to which, its courts ad- 
minister their remedy.” (Emphasis sup- 
plied) 


And as page 617 the Court held: 


“We cannot take this case out of the 
established rule; the legal remedy is 
barred (statute of limitations), but the 
debt remains as an unextinguished right; 
and the bank, when called into a court 
of equity, may hold to any equitable 
lien; or other means in their hands, till 
it is discharged.” 


In Seaboard Surety Co. v. United States, 


“However, if, as plaintiff contends, 
the surety by reason of having paid the 
claims of laborers and materialmen un- 
der the payment bond, acquired an 
equitable lien on the retained percentage 
of $2800.00 due under the contract 
prior to the date on which the Govern- 
ment’s lien attached, and also prior to 
the general assignment on May 10, 1938, 
such lien of the plaintiff would be su- 
perior to that of the Government and 
also superior to the Government's claim 


to priority.” (Emphasis supplied). 


And in Schmoll vs. United States, 63 
Fed. Supp. 753, cert. denied 67 S. Ct. 69, 
the Court in rejecting the surety’s asser- 
tion of a lien on contract balances in op- 
position to the Government's claim of set- 


’ 67 Fed. Supp. 969, cert. denied 67 S. Ct. Off for taxes by reason of the surety hav- 
*quity to 863, the plaintiff was surety for Peterson ig paid labor and material bills, and after 
tock free under a government contract made jut 14, stating that the Government would not be 
T to sit HE 1936. In July, 1937, Peterson defaulted un- liable in any event to pay such bills, re- 
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The surety paid some $9,000 in bills prior 
to the default on the performance bond. 
The surety completed the job and certain 
progress payments were made to it. The 
job was completed in August, 1937, at 
which time there remained unpaid $3,- 
703.86 of which sum $2,800 was the re- 
tained percentage. 


It appeared from the opinion that in 
October, 1937, and April, 1938, the govern- 
ment perfected tax liens totaling $1862.62 
for capital stock taxes due June, 1937, So- 


“We do not mean to say that a surety, 
upon payment of its principal’s debt 
may not acquire a right superior to the 
right of the United States in any fund 
held to secure performance of that obli- 
gation of the principal which the surety 
discharged; but we are not confronted 
with this situation here. * * * 

“If the contractor fails or refuses to 
pay its laborers and materialmen, the 
Government is not liable therefor, and 
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it is not obligated or authorized to use 
the retained amounts to pay them. 
Therefore the surety, upon payment of 
them, acquires no equitable lien on the 
retained amount, since it was not re- 
tained to secure the performance of the 
obligation which the surety discharges.” 


Accordingly, it would seem that when 
the Government “uses” a fund to which 
only the surety had any rights—except for 
the Government’s power of set-off—to pay 
a claim for taxes, for which the surety 
would not be liable in a suit on the bond, 
the surety should in all equity and good 
conscience be subrogated to the Govern- 
ment’s claim and to the Government’s 
priority wherever the Government would 
have enjoyed priority. 

And if the Government thus secures pay- 
ment of a validly filed tax lien more than 
four months prior to the bankruptcy of 
the contractor, it would seem that the sure- 
ty should have priority in the bankruptcy 
proceeding over a subsequently perfected 
tax lien for which the Government later 
files a claim in the same bankruptcy pro- 
ceeding. If the lien which the surety’s funds 
satisfied would be immune from attack, 
because perfected more than four months 
before bankruptcy, then the Government, 
after exercising its power of set-off, by 
satisfying the lien of record, should not 
be permitted to regard the earlier lien as 
having been cancelled for all purposes so 
as to enable it to still insist on a position of 
first priority on its later asserted, further 
unpaid tax claim. 

In the event no insolvency followed it 
would seem the surety would be entitled to 
priority over the Government's later as- 
serted tax claim, whether in the form of 
lien or not, under the doctrine of the City 
of New Britain case. (supra). 

So long as the Government has funds in 
its hands which it may use as a set-off, it 
is more or less omnipotent. But, when 
once that power has been exercised or ex- 
hausted it would seem that the surety, as 
the victim of the set-off, should be permit- 
ted to pick up the “weapon”, so to speak, 
and use it in its own behalf. The Tri- 
borough Bridge Case, 297 N.Y. 31, lends 
encouragement to the hope that once the 
Government is out of the sanctuary of its 
right of set-off, it may not be so complete- 
ly invincible. 

One case perhaps bears rather close scru- 
tiny. It is In re Newman Co., 101 Fed. (2) 
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660. In Shepard’s citation it would appear 
that certiorari was denied in 61 S. Ct. 957, 
and a rehearing denied in 61 S. Ct. 1108. 
But there is considerable doubt as to just 
what did happen. The events as disclosed 
by the published reports are as follows: 

The surety gave bond for the payment of 
any tax deficienty that might be assessed 
against the Newman Company for the 
year 1925. The deficiency assessed for 1925 
was $17,500. The Newman Company went 
into bankruptcy. Next the surety went in- 
to receivership, but the Receiver paid the 
Government claim. The Receiver then 
sold its claim against the Newman Com. 
pany bankrupt estate to one Smart. Smart 
then filed claim against the Newman 
Company estate, and in his claim asserted 
priority second to the claim of the Govern. 
ment for taxes due it from the Newman 
Company for years other than 1925. Not. 
withstanding that Smart asked for priority 
second to that of the Government, the Rei- 
eree granted Smart priority ahead of the 
Government’s unpaid claim. This was af. 
firmed by the District Court, but reversed 
by the Seventh Circuit. The Seventh Cir- 
cuit’s reversal appears to have been based 
on some version of the National Surety 
Case, 254 U.S. 73, on the theory that the 
surety bond was inadequate in amount to 
fully satisfy the Government’s total claims. 

The reports in the United States Su 
preme Court do not seem to refer to the 
question of Smart’s priority at all. In 61 $. 
Ct. 957, and also in 61 S. Ct. 1108, the pe. 
titioner appears to have been “Paysoff 
Tinkhoff”, and while it does appear to 
relate to the Newman Company _bank- 
ruptcy, the report in 61 S. Ct. 957 states 
“No opinion filed in Court below.” The 
report also states: “The motion for leave 
to proceed further herein in forma pat- 
peris is denied for the reason that the 
Court, upon examination of the papers 
herein submitted, finds that the applica 
tion for the writ of certiorari was not filed 
within the time permitted by law.** The 
petition for writ of certiorari is therefore 
also denied.” 


Consequently the Newman case is not 4 
very persuasive authority against the sure- 
ty’s position for a variety of reasons. And 
the bond there involved was one condition- 
ed for the payment of taxes. It was not a 
payment or performance bond under the 
Miller Act under which we have assumed 
the surety would not be liable in a direct 
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suit on the bond for the tax used as the 
basis for the Government set-off. 

We have not attempted to discuss any 
varied situation which might be present 
if the Government, for instance, had a 
single tax lien for $20,000, and could off- 
set only one-half of that particular tax and 
asserted its priority for the balance of that 
tax in opposition to the surety’s claim for 
the one-half thereof paid with its funds, 
or where a state or municipality is assert- 
ing a separate claim against the estate of 
the bankrupt contractor. 

Nor, do we claim to have any conclusive 
authority in point on the facts with the 
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cases we have more or less assumed. But we 
do suggest that, within the limits assumed, 
the surety who has suffered under the set- 
off powers of the Government under the 
authority of the Munsey Trust Case, might 
be able to fashion some sort of shelter and 
recoup some part of its loss under the 
mantle of the Government’s priority even 
against the Government itself when the 
Government is asserting its priority on a 
tax claim or lien that arose, or was per- 
fected, or was filed subsequent—in point 
of time—to the one the surety helped pay 
and satisfy against its will. 


An Informed Public 


Gorpon H. Snow 
Los Angeles, California 


N 1946, a group of lawyers banded to- 
I gether to form an organization dedi- 
cated to the basic philosophy that personal 
injury verdicts and awards were not ade- 
quate to reasonably compensate injured 
persons for the damage sustained by them 
in accident cases. This group met for the 
first time in August of that year in the 
city of Portland, Oregon. Aside from set- 
ting into motion certain organizational 
machinery, they set about to develop ways 
and means of accomplishing what they 
termed the “adequate trial” and the “ade- 
quate award.” This group, from its rath- 
er modest beginning, now has a member- 
ship of more than 3,000 lawyers special- 
izing in the prosecution of cases arising 
under four branches of the law; namely, 
personal injury, workmen's compensation, 
railroad, and admiralty. 


It is advocated that the ways and means 
of accomplishing the ao trial” and 
the “adequate award” is through the use 
of “demonstrative evidence.” They make 
no claim that demonstrative evidence was 
invented by them, and rightly so, for ex- 
perienced imaginative trial lawyers have 
been using this technique since the prac- 
tice of law became a recognized profession. 
However, these special skills were to a 
large extent used most effectively by rela- 
tively few lawyers who were experienced 
in this field of work. As such, they found 
little time to pass along the technical ac- 


complishments of their profession to other 
members of the profession—nor did they 
have the time and inclination to educate 
the courts in adopting a more “modern” 
view as to what demonstrative evidence 
should properly be admitted without 
shocking the conscience and the intelli- 
gence of the court and jury. 

The efforts of this organization have 
been confined largely to developing con- 
cepts, attitudes, and techniques in accom- 
plishing “adequacy” and “more adequacy.” 
It is essentially a program of education of 
that segment of the bar which confines 
its practice largely to the plaintiff's side 
of the personal injury field. Its journal 
and other written material have found 
their way into the law libraries of most 
cities, the libraries of the trial and appel- 
late courts throughout the nation, and in- 
to the libraries of many lawyers, many of 
whom appear to regard this work as the 
product of a highly partisan group and 
something which is thus without merit. On 
the contrary, these advocates attempt to 
hide nothing; nor do they attempt acts of 
magic or witchcraft. They have, in fact, 
not confined themselves entirely to the 
advocacy of demonstrative evidence in the 
handling of plaintiffs’ cases. They have 
suggested its use to a great extent by de- 
fense counsel, a view which is probably 
meritorious in light of a more liberal at- 
titude on the part of the present-day courts 
to accept evidence of this nature. 
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There has been no organized attempt to 
quarrel with this group in their effort to 
educate the bar in any manner consistent 
with the principles and ethics governing 
the conduct of members of the bar. 

It has been felt by many lawyers that 
this group has crossed the threshold into 
an area of impropriety in their advocacy 
of certain techniques, and has thus tend- 
ed to offend the dignity of our system of 
jurisprudence. To what extent this tech- 
nical manifestation of evidence can be ex- 
ploited becomes in the final analysis a 
matter of professional! ethics, and thus will 
seek its proper level in channels of the 
bench and bar which exist for that pur- 

se. 

In short, the advocates of larger verdicts 
have, through much industry, accomplish- 
ed their objective to some extent. 

Adequacy of award is properly enough a 
matter to be exploited to its utmost by 
counsel representing a person or persons 
seeking recovery of damages, so long as 
that effort is confined within the broad 
principles of precedent and is in keeping 
with the rules of our courts. The basic 
position taken by these advocates, how- 
ever, is that the law relating to damages is 
wholly deficient and that thus the seg- 
ments of the bar advocating a change un- 
dertake to amend that body of the law re- 
lating to damages and to substitute in its 
place and stead a new body of law sup- 
ported by extrinsic evidence dealing in 
formulas of cost of living, minutes of pain 
and suffering, and other fanciful formu- 
las. Standing alone, this partisan ap- 
proach has high-sounding principles which 
cannot be disputed. 

During the formative years of American 
industry, it became readily apparent to 
those engaged in this struggling facet of 
our American society that there must be 
some control upon what industry could af- 
ford to absorb in the discharge of its obli- 
gations to injured workmen. The Work- 
men’s Compensation Act was the answer. 
The adoption of this uniform system es- 
tablished, through legislative channels, a 
pattern which was designed to control the 
cost of industrial injuries within the broad 
limits which industry felt it could afford. 
This philosophy has its historical founda- 
tion even many years before. It can be 
found in the development of early mari- 
time law in the adoption of limitations of 
liability by statute to protect the shipown- 
er in the operation of his vessels against 
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the imposition of disastrous damages in 
the event of misfortune. Only in this way 
was it possible to attract capital into this 
hazardous undertaking. 


The use of the automobile in our mod. 
ern society presents essentially the same 
problem. Society can afford to absorb jus 
so much cost in connection with the liabil. 
ity arising from the use of the automobile 
Should the burden become too great, the 
public, through legislative channels, of 
necessity will control the cost. 

The proponents of the adequate award 
have either deliberately or unwittingly ig. 
nored the basic problem involved in at. 
tempting to establish awards based upon 
“equity,” “adequacy,” “fairness,” etc., meas. 
ured only by the plaintiff's yardstick. They 
have appealed to the profession by offer. 
ing to provide the tools necessary to in- 
crease verdicts. Their techniques were de. 
veloped at a time when such an activity 
was almost bound to succeed, for the activ- 
ities of this group came into being at the 
first rise of one of the most severe infla- 
tions in our nation’s history. 

In its widespread play for “adequacy’ 
this group totally ignored the matter of 
cost in less than one half page of their 
printed material, stating, “The insurance 
company, which makes possible and pay- 
able the more adequate award, must re. 
value its premium with greater risk ex- 
posed. If verdicts ‘cost’ more, then so must 
insurance. The insurer, reinsurer, and ex- 
cess carrier are now exposed as never be. 
fore. Higher policy limits must be car 
ried adequately to protect both the in 
sured and to satisfy an automobile drivers 
social duty to the community.” They then 
point out that automobile insurance limits 
(as of the writing of this material), can be 
increased from $100,000 to $200,000 at : 
cost of but 75¢. It must be borne in mind 
that at the time this rate was established 
there was no exposure at these levels and 
the cost indicated was merely a reflection 
of the company’s overhead in carrying out 
the mechanical details of issuing an er 
dorsement increasing the limit. The story 
is very different today for experience ha 
now found its way into the rate. 

It would seem that the proponents 0 
“adequacy” have taken their case to the 
“wrong court.” An informed America 
public is eminently fair and reasonable 
It does not, however, like to be ignored, 
nor does it like to be imposed upon pat 
ticularly by groups possessing a self-ser’ 
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ing intrest. Above all, it does not like to 
be misled. There is no such thing as bar- 
in rates in insurance. It does not like to 


| be told that adequacy can be accomplished 


by the purchase of 75¢ worth of additional 
insurance when such is not the case. Above 
all, it does not like to be presented in 
retrospect with a bill running into many 
millions of dollars without first having an 
opportunity to pass upon the fundamental 
question as to whether it can afford “ade- 
quacy,” as defined by its advocates. 

Faced with the dilemma of rapidly rising 
claims costs and dragging rates, the in- 
surance interests felt it was necessary to 
take their case to the “right court.” 

The insurance interests are not disposed 
to quarrel with the theory of “adequacy,” 
for this issue is not one for solution by 
partisan groups. The basic problem is 
composed essentially of the inquiry as to 
what the public can afford after taking 
into consideration all facets of this mat- 
ter. We are all members of a class upon 
whom the cost of this liability must be im- 
posed. Potentially, we are all members of 
that group who become the victims of the 
operation of the automobile and of our 
mechanized system. In either or both 
events, we are all part of this problem and 
its solution can only be properly met, not 
alone by the yardstick of a special group 
whose plea is emphasized by pity and 
sympathy, but rather by consideration of 
all interests involved. 

The entire picture must be considered 
in the determination as to whether the 
body of our law should be changed so as 
to accomplish adequacy as advocated. 

In order to disseminate the facts to the 
public, it was necessary for the insurance 
interests to adopt some channel of com- 
munication. No such channel existed and 
thus it became necessary to adopt a tailor- 
made organization which would serve the 
purpose of the insurance interests. 


This organization was formed in 1952 
under the title of Western Insurance In- 
formation Service. Member companies, 
thirty-four in number at present, contrib- 
ute to its support. This public service or- 
ganization operated at its inception in Cal- 
fornia, Washington, and Oregon, with 
headquarters in Los Angeles. Its purpose 
was to provide the general public with in- 
formation by direct appeal to groups en- 
gaged in the insurance field, members of 
other industries, to schools, to clubs, serv- 
ce and fraternal organizations, and to 


INSURANCE COUNSEL JOURNAL 


Page 453 


other groups. This organization also acts 
as a clearinghouse for the casualty insur- 
ance industry to which any one seeking 
information about the industry may come 
or are referred. 

WIIS provides news and general infor- 
mation through the medium of news- 
papers, radio, television, direct mail 
brochures, industrial house organs, and 
public speakers. There is a continuous 
flow of safety and insurance information of 
current importance reaching the public 
through the press, radio, and television. 
This organization not only keeps the in- 
surance people themselves informed as to 
their own industry’s activities, but also 
serves as a medium of information to other 
industries which have a vital interest in 
the insurance picture. This organization 
maintains a large speakers’ bureau seeking 
speaking engagements with clubs, service 
and fraternal organizations, and any other 
group or groups of people who are inter- 
ested in having some one appear from this 
bureau. There are approximately 250 in- 
surance executives in the states of Cali- 
fornia, Oregon, and Washington, who have 
equipped themselves to deliver timely and 
interesting talks and who are available at 
no charge for this activity to any one re- 
questing the services of the speaker. 

During the first year of its operation, 
WIIS provided: (1) 355 speaking engage- 
ments, about which it released 620 notices 
to the trade press and 3100 stories to news- 
papers, television, radio, and wire serv- 
ices; (2) 15,250 releases of general news 
interest to press, radio, television, and wire 
services; (3) 740 releases to twenty-six 
trade publications; (4) twenty confidential 
news letters—issued semimonthly, 650 per 
month, to insurance executives and speak- 
ers. In addition, WIIS arranged interviews 
and made tape recordings for special radio 
and television appearances, produced ad- 
vertisements and brochures, distributed 
items of special interest to 115 house organ 
publications of other interest. A_ press 
book containing hundreds of public re- 
leases is on file at WIIS headquarters in 
Los Angeles, for the inspection of any one 
interested. 


During the twenty months period of ex- 
istence, WIIS has arranged 336 speaking 
engagements, principally in the Southern 
California area. In each instance these ap- 
pearances were accomplished by a release 
to the press in the area it covered. Press 
coverage to date covers more than 4,113 
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column inches. To assure uniformity of 
facts and figures and to effect a certain de- 
gree of control over the subject matter of 
the talks given by the various speakers, 
nine standard talks were developed for 
use by the speakers’ bureau. Allowing for 
the normal elasticity of presentation to fit 
the speaker’s talents (or to fit the audi- 
ence), the stories presented explained the 
function of the insurance operation and 
how the insurance premium is determined. 

Paralleling this dissemination of factual 
material, the matter of accident preven- 
tion, driver training programs, and the 
need for increased public cooperation with 
law enforcement agencies and safety or- 
ganizations was stressed. 

It has not been the purpose of this serv- 
ice organization to quarrel with the con- 
cepts of the advocates of adequacy as to 
what is or is not adequate. It has at no 
time taken the position that judgments are 
excessive, unreasonable, or inequitable. It 
has been very careful in its selection of sub- 
ject matter to screen out any material 
which might tend to improperly or unlaw- 
fully influence the judicial process in gen- 
eral. It has merely laid before the public 
facts which the public can use as a guide 
in the determination of what it feels is or 
is not adequate, and what it feels it can 
afford by way of complying with the pleas 
for more and more adequacy. 

It has, in substance, been told that “the 
costs are taxable” and that, in the final 
analysis, the public underwrites the entire 
program. ' 

What has been the result of the insur- 
ance industry’s program of public educa- 
tion? The intangible and indefinite nature 
of this sort of venture makes tests of its 
worth and accomplishment difficult to 
measure with precise accuracy. Many 
things affect the picture. We know from 
experience that curtailment of govern- 
ment spending and curtailment of infla- 
tion has a direct influence upon personal 
injury judgments and awards. Realizing 
that many extrinsic factors tend to influ- 
ence such judgments and awards, never- 
theless a look at the record will serve to 
substantially answer our inquiry as to the 
effectiveness of this program. 

WIIS has been very active in Southern 
California for some considerable time, de- 
voting its principal activity to the Los 
Angeles area. On the contrary, almost 
nothing has been done in the San Fran- 
cisco area. In the Los Angeles area for 
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the year 1953, the average verdict in the 
trial of 310 cases (in automobile and 4l| 
other personal injury cases), amounted to 
$10,015.94. In the San Francisco area for 
the same preiod, in the trial of 193 cases 
(in automobile and all other personal jn. 
jury cases), the average verdict amounted 
to $10,489.42. In Los Angeles, for the six 
months ending June 30, 1954, in the trial 
of 200 cases (in automobile and all other 
personal injury cases), the average verdic 
had decreased to $8,211.00. In San Frap. 
cisco, for the same six months period o 
1954, in the trial of 123 cases (in automo. 
bile and all other personal injury cases), 
the average verdict had increased to $11, 
368.00. 

Another indication of trend in these two 
cities is reflected in the insurance rates for 
basic limits. In San Francisco, the rate for 
Class 1 business is $61.00; whereas in Los 
Angeles the rate for the same classification 
is $48.00, a difference of $13.00. Assuming 
there are one million insured automobile 
in the San Francisco area, the people in 
that area would pay approximately $13, 
000,000 more to insure their automobile 
than they would pay if they resided in the 
Los Angeles area, at current rates. How: 
ever, many of these automobiles do not 
enjoy the privilege of this most favorable 
classification. Many are in Class 2C were. 
in the rate in the San Francisco area for 
basic limits is $155.00, as compared to 
$120.00 in Los Angeles, a difference of 
$35.00. If all cars in San Francisco carried 
this classification, it would cost the rei: 
dents of that area $35,000,000 more to in- 
sure their automobiles than it would i 
they resided in Los Angeles. An exact com: 
parison is impossible due to lack of sta 
tistical information, but it is obvious that 
the people of San Francisco are payin 
anywhere from $13,000,000 to $35,000,000 
more to insure their automobiles than the) 
would pay if they enjoyed the more favor 
able rates presently established in Los 
Angeles. 

The city of San Jose, California, pre 
sents an interesting development in cot 
nection with this program. That city wa 
universally regarded by all acquainted 
with its history as being an extremely pre 
plaintiff area. It was regarded by some law: 
yers as being an area where it was virtual 
impossible to win a defendant's case. WII 
was successful in getting limited coverag' 
in the San Jose area, this occuring durin: 
the month of February, 1953. The loa 
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newspapers embarked upon a crusade be- 
cause of what they regarded as a shock- 
ing situation in their community and with- 
in a period of five months following that 
coverage, twenty-eight Superior Court per- 
sonal injury cases were tried in the coun- 
ty, twenty-four of which were verdicts for 
the defendant. 

Although the activity of WIIS until re- 
cently has been confined to the states of 


California, Washington, and Oregon, its 
operations have now been extended into 
the states of Texas and Oklahoma. The 
apparent need for extended public rela- 
tions activities indicates that the work of 
this organization will ultimately lead to an 
undertaking on a national basis which 
probably will incorporate the support of 
the insurance industry nationally. 


Industry’s Answer to “The More Adequate Award” 


H. BEALE ROLLINS 
Baltimore, Maryland 


O much publicity has been given to 
“The More Adequate Award” that 
many of us in the defendants’ ranks have 
come to regard it as a challenge to take 
the full pound of flesh without regard to 
the consequences. 


Let us momentarily look at the National 
Association of Compensation Claimants 
Attorneys—NACCA. The brain-child of 
seventeen lawyers in Portland, Oregon, it 
came into existence in 1945. In 1952 it had 
a membership of seventeen hundred fifty 
lawyers. The five tenets upon which it 
purports to function—(1) Publishing its 
Law Journal to educate its members, 
judges, lawyers generally and the public; 
(2) Holding national conventions with 
men doing plaintiffs’ work to discuss mu- 
tual problems and to encourage legislation 
improving the rights of injured workmen; 
(3) Organizing self-integrated and _ self- 
governed branches throughout the coun- 
try; (4) Developing one of the largest li- 
braries in the country on the rights of in- 
jured workmen, with a clearing house for 
plaintiffs’ lawyers; and (5) Encouraging 
the teaching of workmen’s compensation, 
railroad, admiralty and personal injury 
law by establishing lectureships through- 
out the country for which over forty law 
schools have applied, and which lecture- 
ships have already been granted to Harv- 
ard, Cornell, Minnesota, Arkansas, Tu- 
lane, Louisiana State and Indiana Schools 
of Law—all are sound and meritorious and 
are indeed commendable, but when we 
look at the proceedings of NACCA’s 1951 


national convention and note the follow- 
ing seven resolutions which were unani- 
mously adopted: 


1. Legislation to enable a person to 
sue an insurance company directly in 
cases wherein an insurance company 
conducts the defense. 

2. Uniform workmen's compensation 
laws, providing compensation for life for 
totally disabled persons. 

8. Legislation to prevent judges from 
reducing amounts awarded by juries in 
damage actions. 

4. Legislation to prevent employers 
from deducting pay of employees while 
on jury duty. 

5. Elimination of contributory negli- 
gence as a defense to damage suits in 
state courts. 

6. Legislation to permit the introduc- 
tion of medical books in evidence in 
cases where doctors refuse to testify. 

7. Abolition of the so-called “blue 
ribbon” system of summoning jury pan- 
els in certain federal courts. 


You will readily see why I say NACCA 
wants its full pound of flesh and then 
some without regard to the foundations 
that are being undermined. 

At the outset, let me remind you the in- 
surance industry in which all of you are 
vitally interested is nothing less than an 
enormous group of well managed public 
trust funds, and I use that description in 
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the fullest significance of its meaning. 
Rates the public pays for premiums are 
promulgated by experience, and that 
means where the losses are high the prem- 
iums increase. Insurance companies must 
have through the premium source enough 
income to pay not only the losses through 
compromises and judgments, but also the 
expense of acquisition, supervision, inves- 
tigation, adjustments and trials, as well as 
general overhead items of every kind and 
description, in addition to having some 
profit remaining for the stockholders who 
have put forth their ventured capital in 
our American way of life. Mutuals and 
reciprocals emphasize all the more the 
fundamental principles of insurance which 
seek to distribute the financial losses of a 
few over the resources of many. Certainly 
no one is opposed to any plaintiff receiv- 
ing a fair and just award, but if the awards 
are out of reason and highly inflated by 
unfair inflammatory tactics, it will make 
for an unhealthy situation and higher 
premiums which insurers and insureds do 
not desire. We must all strive for adequate 
protection at as reasonable a cost as is pos- 
sible. 


When a plaintiff or a plaintiff's lawyer 
sets out to get all that he can by methods 
that unnecessarily, and in many instances 
unfairly, deceive and prejudice a jury into 
awarding excessive and _ unrealistic 
amounts, that plaintiff and his lawyer 
have dipped into public funds and taken 
a larger share than he may have been en- 
titled to receive had the assessors of the 
amount given more serious thought to 
what they were awarding out of funds 
from the public paid into an insurance 
company through the premium route. 
Many years ago when confronted with a 
plaintiff's lawyer getting into the trial of 
a case improper evidence of the existence 
of insurance, with the Court’s permission 
and in lieu of having a mistrial declared, 
I proceeded with the understanding that 
the significance of insurance could be 
argued to the jury. Invariably when the 
jury soberly considered the source from 
which the damages would be paid, with 
the conceivable limited coverage and the 
then possibility of an ultimately insolvent 
insurer before the decision in a court of 
last resort, the judgment was for an 
amount considered fair and reasonable and 
just about equal to what the insurer would 
have paid without trial. An insolvent in- 
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surer today is rare, but once more there 
may be many if damages in the future are 
too highly inflated as against premium; 
received in years past. 


If industry is to answer the screams of 
“The More Adequate Award”, then the 
first line of defense is a prompt investiga 
tion of all possible facts and a full a 
praisement of value. Words should not be 
put into a witness mouth nor should his 
version be colored. A glowing picture 
which will develop false in the hour of 
need should not be painted. No com. 
pany wants its men in the field to sub. 
mit anything but the true story. 


Companies should have for the initial 
contact with the possible claimant only 
individuals who will instill confidence and 
evidence fair play and just treatment. 
They should be honest and above board 
with the claimant, letting him know only 
the correct facts are wanted for submis 
sion, analysis and valuation. Such fact 
should be accumulated and transmitted to 
gether with every other bit of informa 
tion obtainable just as fast as possible. The 
amount of negligence litigation has in- 
creased so much here of late it seems 
doubtful if the majority of the claims are 
now settled without the injection of a 
lawyer. Just as soon as a lawyer becomes 
involved on behalf of the claimant in a 
serious matter, the company interested in 
the claim should no longer allow its lay- 
man adjuster to handle the matter with- 
out first fully consulting with the com 
pany’s trial attorney. 

You should insist upon the investigator 
visiting the scene of the accident and tak- 
ing pictures thereof as soon after the ac 
cident as can be done. In addition com 
plete diagrams should be prepared. The 
neighborhood should be thoroughly can- 
vassed and negative statements should be 
secured where positive ones cannot be had. 
Many a case has been won on a negative 
statement. The investigator should be 
urged to use only the witness’ language 
and not his own, although the investigator 
must assist the witness in visualizing what 
the witness actually saw. If the trial law- 
yer can be injected into the supervision o! 
an investigation in an important cas 
shortly after the occurrence thereof, a lot 
of embarrassment at the time of trial can 
be avoided. 

The claim representative should b 
urged to select a doctor of ability and ir- 
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tegrity, and one whom the trial lawyer 
feels will make a good appearance in 
Court if need arises. The doctor should 
be urged to make a complete examination, 
recording negative as well as positive find- 
ings, and particularly the objective sym 
toms and actions that belie the injured’s 
complaints. Before such an examination 
is made there should be had, if possibly 
available, a report from the injured’s at- 
tending doctor. In every way possible the 
injured’s alleged disability should be 
checked—from his place of employment, 
his neighborhood, his associates or any- 
where else that might be a source of infor- 
mation. 

When you are asked to give an opinion 
as to legal liability, do not take a position 
until you have checked the latest decisions 
and the latest statutes. Too often I have 
seen lawyers unaware of a recent decision 
or some new law that will materially af- 
fect the issue from the standpoint of liabil- 
ity. 

There are some lawyers who do not con- 
sider all angles when evaluating a case, 
and there are some who make a habit of 
giving knowingly high values for the pur- 
pose of a lawyer or the claim man making 
an apparently good showing in securing 
disposition for less than the stated figure. 
When lawyers are asked for valuations, 
they should take into consideration the 
current trend in their own localities and 
advise their clients what they think the 
claim might yield before a jury and what 
they think is the settlement value. There- 
after when authority has been extended 
an effort should be made to promptly 
close the case within the given authority 
so as to avoid further handling expense. A 
lawyer should be particularly careful to 
avoid any possible suggestion on the part 
of an insurance company client that he 
failed to encourage compromise disposi- 
tion in order that he could earn more in 
the trial of the case before a jury. 


Whenever a negligence lawyer is asked 
to counsel with a claim representative on 
any claim, he should urge the claim rep- 
resentative to give the claimant the same 
courteous, fair and reasonable treatment 
he would give a policy holder, for most 
people are fair and reasonable and many 
a friend can be made if he is met on such 
terms. In my opinion it is penny wise and 
pound foolish for an insurer to permit 
its representative to “chisel” a claimant 
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from a 100% settlement in a case of ab- 
solute liability, or to reduce the amount 
asked without satisfactorily explaining to 
the claimant why he should not be paid 
more than he is actually paid. Too often 
jurors have vented their wrath on insur- 
ance companies generally because from 
their own experience they have found in- 
surance representatives unfair and un- 
reasonable. If we as lawyers are going to 
attempt to preach the doctrine of trust 
funds and urge that no inequitable amount 
should be unfairly awarded a recipient, 
by the same token we must be fair and 
equitable and urge our insurance clients 
to pay out what is justly due and owing. 
The insured public has little contact with 
the insurance writing agent, and when in- 
surance is condemned generally, it is only 
because there has been unsatisfactory claim 
experience. 

Please do not understand I am advo- 
cating the role of a pacifist in the handling 
of claims. I am merely calling for prompt, 
efficient and aggressive investigation, with 
fair and reasonable adjustment where in 
order, but at the same time you should 
urge insurance companies to fight hard 
where unreasonableness motivates the 
claimant and his attorney, and even to 
proceed to trial where the amount de- 
manded is more than you honestly feel 
should be paid in compromise disposition. 

Perhaps it is not amiss in this paper 
written to lawyers and for lawyers to say 
that insurance companies should educate 
their agents to explain the doctrine of in- 
surance to each and every policy holder 
when insurance is purchased, so that the 
man in the street will know the premiums 
he pays for insurance are merely spread- 
ing the risk of losses generally, and the 
greater the sum total of the losses, the 
more the insurance company must de- 
mand of him in the payment of future 
premiums. Making a policy holder stop 
and think when the insurance is written 
will save many a dollar in fraudulent and 
collusive claims and should result in policy 
holders more promptly reporting all per- 
tinent matters to the insurance company 
when any possible claim arises. Then, 
too, that policy holder becomes a better 
prospect for a juror in the future and he 
encourages other individuals to like ac- 
tion. 

Inasmuch as the Journal reaches many 
members who devote their entire time to 
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the Home Office, perhaps comment should 
here be made concerning what should be 
done when the investigation is complete 
and your recommendations have been re- 
ceived. Immediately the situation should 
be surveyed, and there should be extend- 
ed such authority as in the opinion of the 
Home Office is necessary for ultimate dis- 
position. Time and again I am satisfied 
fair and reasonable offers have prevent- 
ed the claimant from engaging counsel 
and where an attorney already represents 
the claimant a fair and reasonable offer 
has eliminated the necessity of trial. In 
many cases of high verdicts I know of my 
own knowledge the insurer could have 
disposed of the suits for substantially less 
money had they been realistic. There is 
nothing a good plaintiff's lawyer will 
shrink from doing any more quickly than 
he will in not seriously considering the 
acceptance of a substantial offer. I have 
seen plaintiffs’ lawyers amazed when of- 
fered substantial amounts that are fair 
and equitable. They frankly admit they 
have been placed in a quandary and they 
ultimately accept rather than take chances 
on risking trial, whereas had they been of- 
fered decidedly less there would have been 
every reason for them to have gambled on 
trial, and, in all probability, have obtain- 
ed considerably more by way of judgment. 


Some years ago I was asked to pass upon 
the legal situation where a four year old 
girl had lost both legs when an unattended 
truck drifted across the street and up on 
to the sidewalk. Within three days after 
the accident the insurer had authorized 
payment of its full $25,000.00 limits, and 
soon thereafter I was able to convince the 
insured to contribute an additional $13,- 
500.00. That $38,500.00 settlement, in my 
opinion, would have yielded a verdict of 
$100,000.00 or more, and that was about 
ten years ago. The highest verdict obtain- 
ed in my home town of Baltimore for one 
personal injury was $250,000.00. Plaintiff's 
counsel pleaded with the insured, after 
the insurers had put in their $30,000.00, to 
contribute up to a total of first $75,000.00, 
and then $50,000.00, but the defendant 
was unrealistic and so a large verdict re- 
sulted, costing the defendant more than 
six times what it would have cost prior to 
trial. It is true the Trial Judge reduced 
the amount of the verdict by $50,000.00, 
and almost that much more was saved in 
compromise disposition after appeal had 
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been taken, but the damage done general. 
ly by big verdicts had been augmented 
just that much more, and “The More Ade. 
quate Award” was substantiated in anoth. 
er instance. Insurance companies must be 
realistic and so must defendants. Millions 
for defense and not one cent for tribute 
is a good slogan, and one that should bk 
followed in resisting unscrupulous and 
fraudulent claims, but let us not be penny. 
wise and pound foolish in contesting 
claims that should be reasonably and ade. 
quately compromised and settled. 

You will note my subject is not the in. 
surance industry’s answer to “The More 
Adequate Award”, but industry’s answer, 
meaning all industry. Insurance is so inter. 
woven into the fabric of our economic ex- 
istence it is a part of each and every on 
of us, from the lowest compensated em 
ployee to the multimillion dollar corpor. 
tion. All industry must answer any attempt 
to take from the trust funds held by in. 
surance companies anything that is not 
fair and reasonable. The insurance, safe. 
ty, or personnel department of every em 
ployer should see to it that all employes 
have adequately explained to them there 
is no such thing as “letting the insurance 
company pay”, but instead it is from his 
pocket and from those of every Tom, Dic 
and Harry the money comes to pay insur 
ance claims. Industry, and particularly the 
insurance industry which is administering 
the insurance trust funds belonging to all 
of us, should sponsor radio and television 
programs and fevwine for disseminating to 
the public by proper education the situ: 
tion in its true light, so that when the pub 
lic is called upon to serve as jurors they 
will listen to all the facts and a true ver 
dict render on the merits, regardless o! 
the inflammatory tactics of any lawyer 
Everyone should be ready and willing 
give as a witness any facts within his 
knowledge, and when fraud or collusion 
is being practiced it should be brought 1 
the attention of those in a position to stop 
it. The public should be educated to the 
necessity of every citizen giving his tim 
to serve as a juror whenever opportunil! 
presents itself and not endeavor to evate 
service by this or that excuse. Let us makt 
our jurors truly a jury of our peers. 

When my thoughts return to the cout 
room, I must comment on NACCA’s uf 
ing the use of demonstrative evidence sud 
as positive prints from x-ray films; inf 
red pictures to illustrate circulatory di 
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turbances; color photos of injuries, burns 
and disfigurement; uence pictures, in 
color, of injuries; blackboards with colored 
chalk; aerial and 3-D pictures instead of 
diagrams; artificial limbs and other pros- 
thetic devices; charts and models of human 
anatomy, etc. If industry is to more ade- 
quately answer “The More Adequate 
Award”, it must fight fire with fire, and 
defendants’ attorneys must develop coun- 
ter-techniques by study and attendance at 
schools or forums where the most practical 
answer to demonstrative evidence can be 
determined. 


Please understand none of my remarks 
are to be considered in the least deroga- 
tive to NACCA itself or NACCA mem- 
bers. I invite them at all times to sit at 
the other side of the table with me and 
to play the cards face up, looking to a 
fair and reasonable disposition of the 
claim before us. I urge them to disclose 
what they have and compare it fully with 
what I have. I believe that “More Ade- 
quate” means excessive, and if “The More 
Adequate Award” gets to the point where 
insurance premiums become prohibitive, 
then NACCA members, you as adjusters, 
liability insurers and my group as defense 
attorneys will be legislated out of busi- 
ness, and there will be passed statutes of 
compensation without fault limiting the 
amounts recoverable for injuries received 
in automobile accidents and making pay- 
ment therefrom out of funds contributed 
by everyone registering an automobile at 
the time the license is issued. Many of 
those funds might become State monopo- 
lies, but even if they could be written by 
insurance companies as are Workmen's 
Compensation policies today in some 
States, what profit is there in a Workmen’s 
Compensation claim for the average 
claimant’s lawyer or for the adjuster, or 
for the insurer writing Workmen’s Com- 
pensation or for the defense attorney? I 
remember when I handled employer’s lia- 
bility cases before the advent of Work- 
men’s Compensation in some States. The 
lawyers, plaintiffs and defendants alike, 
and the adjusters lost much of their busi- 
ness when Workmen’s Compensation laws 
were enacted. Let NACCA and defense at- 
torneys be reasonable and sensible. Let 
not their action kill the goose that lays 
the golden egg in this portion of the eco- 
nomic life of our country of free enter- 
prise. 

As a negligence trial lawyer I have echo- 
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ed in this paper the thoughts that occur 
to me as I think back on many years of 
handling negligence work. I would be 
derelict, however, if I did not call atten- 
tion to the pre-trial procedure under the 
rules that have existed for the last fifteen 
years or more. Interrogatories and pre-trial 
depositions should be fully used wherever 
advisable. Quite frequently they have 
brought about settlement discussions and 
dispositions at “fair and adequate 
amounts”, and thus, perhaps, prevented 
“A More Adequate Award”. 


In these days of interstate travel, with 
substituted service under motor vehicle 
laws, and with the usual sixty days foliow- 
ing receipt of registered mail for the de- 
fendant’s answer, the attention of the 
Home Office should be directed to the 
fact that removal to the Federal Court, if 
desired, can only be acomplished if at- 
tempted within twenty days from the date 
of service, or the registered receipt. Like- 
wise where personal service has been had, 
even though the time to answer is longer 
than twenty days. On many occasions | 
have received for defense suits under the 
Non-Resident Service Law where removal 
to the Federal Court was requested, but 
that was impossible because thirty of the 
sixty days from the date of service by way 
of registered receipt had already passed. 
The same situation exists where the local 
adjuster fails to promptly refer litigation 
to trial counsel for appearance and plead- 
ings. 

I also think my remarks would not be 
complete unless I made mention concern- 
ing charges to insurance companies. Some 
companies expect top flight negligence 
lawyers to handle their litigation for the 
$100.00 per diem charge of thirty years 
ago. More and more negligence lawyers 
are leaving the defense ranks and joining 
the plaintiffs’ side of the table because 
they find the compensation is so much 
more lucrative. Some insurers also object 
to using a law firm if that office ever ac- 
cepts a plaintiff's case. That is a very fool- 
ish position. Occasionally viewing negli- 
gence from the plaintiff's angle only serves 
to make a better defense lawyer, and one 
who can become a better appraiser of 
values, and in every respect a better rep- 
resentative for an insurer. Furthermore, 
the average defense law firm could not 
operate today if its income depended sole- 
ly upon what was paid by insurance com- 
panies for the handling of defense litiga- 
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tion. Companies must take into considera- 
tion the increased cost of operating a law 
office and the lawyers’ increased cost of 
existing on the inflated dollar of today. 


This matter of charges is a two edged 
sword, and it should be fairly and con- 
scientiously wielded by the attorney. Many 
lawyers today have no regard for the prin- 
ciple of insurance when they submit their 
charges. Some have done unnecessary 
work, and quite a few render bills that 
are out of all proportion to that which 
was involved. Again we cannot preach the 
doctrine of public trust funds and claim 
that plaintiffs direct and through their 
lawyers are getting more than fair and 
adequate amounts if we as lawyers are not 
going to render fair and reasonable bills 
to the insurance companies. If negligence 
lawyers do not take heed of this admoni- 
tion, they will help greatly to “kill the 
goose that lays the golden egg”, for in- 
surance companies cannot afford to pay 
the ridiculously high charges some Home 
Office counsel have from time to time ad- 
vised me they received. This does not 
mean insurance companies are not prone 
to be fair, reasonable and just to their 
lawyers, but much too often a bill is sub- 
mitted without the bill in itself reflecting 
in detail the actual work done and the 
justification for the amount shown. There 
is nothing that will irk a Home Officeman 
any more than wading through unneces- 
sary work to determine whether a substan- 
tial bill, unexplained in itself, is or is not 
reasonable. Then, too, an insurance law- 
yer must temper the amount of his charge 
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with what was involved in a case, no mut. 
ter if he is inadequately compensated. 1; 
should not lose money, but in such jp. 
stances he should be willing to handle the 
transaction without profit out of defer. 
ence to the other work he does for th 
same company. Further, when an _ insw. 
ance lawyer’s bill is questioned by the 
Home Office, which rarely happens when 
a lawyer has been fair, reasonable ani 
completely explanatory in the bill itself 
he should thoroughly review his charge 
make concessions if in order, make {ful 
explanation of his basis for the charge, ani 
then graciously offer to cooperate with the 
insurance company in accepting such re 
duction as the company may feel war 
ranted in requesting if the company dos 
not meet the lawyer’s mind after readin; 
the explanation. Frankly, Home Office 
men are in quite a predicament. They dis 
like greatly to question a lawyer's charge 
particularly after he has given good ser: 
ice, but after all there is but one hundre( 
cents in the premium dollar, and with the 
demands made upon that premium dolla 
for so many things, the lawyer’s charge 
must be kept within due bounds. 

Let us all resolve to work together- 
plaintiff's lawyers, defense lawyers, and 
Home Offices—so that we can keep our 
American way of negligence law and not 
be faced with monopolistic state insurance 
or laws providing compensation without 
fault. Insurance companies could very well 
continue in business, and profitably a 
that, but the plaintiff's lawyer and the de 
fense counsel would be the ones to sorel 
feel a decline of earnings. 
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Double Recovery for Medical Payments 
By Personal Injury Claimant 
Under guest-host situation the answer should be “No.” 


DonaALp P. Lay 
Omaha, Nebraska 


HE standard automobile insurance 


policy includes within its insuring 
agreements, Coverage C entitled “Medical 
Payments” which reads as follows: 


“To pay all reasonable expenses in- 
curred within one year from the date of 
accident for necessary medical, surgical, 
ambulance, hospital, professional nurs- 
ing and funeral services, to or for each 
person who sustains bodily injury, sick- 
ness or disease, caused by accident, while 
in or upon, entering or alighting from 
the automobile if the automobile is be- 
ing used by the named insured or with 
his permission.” 


This coverage, under the standard poli- 
cy, is usually with limits ranging from $500 
to $2,000, and the named insured pays an 
extra premium for the benefits under this 
insuring agreement. 


The situation frequently arises where a 
passenger in a car driven by his host is 
injured either through the negligence of 
his host or a third party. When the host 
has Coverage C in his insurance policy, 
that is, medical-payments coverage for all 
the occupants of the vehicle, then the ques- 
tion is whether a particular guest is en- 
titled to the benefits ef Coverage C, when 
the guest also makes a settlement with or 
collects a judgment (1) against a third 
party or (2) against his host in a claim for 
personal injuries (the settlement or judg- 
ment including therein the expenses of the 
plaintiff for medical payments). 


In December of 1953, the Supreme Court 
of the State of Wisconsin decided Severson 
v. Milwaukee Automobile Insurance Com- 
pany, 265 Wis. 488, 61 N.W. 2d 872 (1953). 
This was an action on behalf of a de- 
cedent’s estate to recover $500 medical and 
funeral payments under a medical-pay- 
ments clause of a policy issued by the de- 
fendant insurance company to one Louis 
C. Larson. The decedent was a passenger 
in an automobile driven by Larson, when 


involved in an accident, and died as a re- 
sult of injuries received. Thereafter, the 
plaintiff, as administrator of the estate of 
the decedent, commenced an action against 
Larson and his insurance carrier, as well as 
the driver of the other car. In Wisconsin, 
damages are assessed by special verdict. In 
cluded in the damages found in favor of 
the plaintiff as against both defendants was 
the medical and funeral expenses in the 
amount of $1,176.66. This judgment was 
paid by the defendants and duly satisfied 
of record. 


The plaintiff then turned around and 
demanded payment of $500 from the in- 
surance company of Larson pursuant to the 
medical-coverage clause afforded under the 
same policy. Payment was refused and the 
action was commenced. The defendant 
pleaded the former action and the recov- 
ery therein. The defendant insurance com- 
pany had actually been named a party in 
the personal injury suit since under Wis- 
consin law an insurance company may be 
made a party to the action under certain 
circumstances. The case was tried to the 
Court whereupon a judgment was entered 
in favor of the plaintiff, and the defendant 
appealed. The Supreme Court of Wiscon- 
sin held (1) there was separate coverage 
in the insurance policy for the medical 
payments; and (2) that there was suffici- 
ent privity of contract between the guest- 
decedent and the host’s insurance company 
to permit the guest to sue the insurer di- 
rectly under the medical-payments provi- 
sion; and (3) that the bringing of the ac- 
tion by the guest did not constitute split- 
ting the cause of action since the partic- 
ular action for medical payments did not 
affect the same parties and was one on a 
separate contract. 


The coverage provided in the insurance 
policy was the same as the language in the 
standard insurance policy as set out supra. 
The language of the policy also provided 
the conditions generally found in the stan- 
dard automobile policy. The relevant pro- 
visions stated as follows: 
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“4. Limit of Liability—Coverage ‘K’. 
The limit of liability for medical pay- 
ments stated in the declarations as appli- 
cable to ‘each person’ is the limit of the 
company’s cgene | for all expenses in- 
curred by or on behalf of each person 
who sustains bodily injury, sickness or 
disease, including death resulting there- 
from, in any one accident.” 

“10. ... The Company may pay the in- 
jured person or any person or organi- 
ization rendering the services and such 
payment shall reduce the amount pay- 
able hereunder for such injury. Payment 
hereunder shall not constitute admis- 
sion of liability of the insured, or, except 
hereunder, of the company.” 


The defendant company continued that 
under Paragraph 10 of the conditions that 
the liability of the company was satisfied 
by payment of the judgment in the person- 
al injury action, and that such payment of 
the —- was in compliance with the 
conditions. The Court pointed out, how- 
ever, that the company did not comply 
with the conditions since payment was 
made under the bodily injury liability cov- 
erage only after liability was established 
jointly with another defendant. The Court 
makes the following statement: 


It “is a separate agreement to pay un- 
der any circumstances, and is not con- 
fined to liability because of the negligent 
operation of the automobile. Had the 
defentant paid the injured person or the 
doctor or organization rendering the 
services, that would have been a payment 
under coverage K and there could not be 
a second recovery under the medical- 
payments provision of the policy.” (Em- 
phasis added). 


The Court cites the case as one falling 
within the definition of third-party bene- 
ficiary contracts, thus holding that the 
plaintiff had the direct right to sue the in- 
surance company. 

With the advent of the Severson case, 
undoubtedly more personal injury claim- 
ants will be conscious of the benefits to be 
derived; therefore questions of proper 
handling and disposal of claims and set- 
tlement agreements may more frequently 
arise. It is submitted that companies 
should take a definite procedure in han- 
dling claims so as to avoid misunderstand- 
ings, additional expense and risk not an- 
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ticipated. This will be discussed further a 
the closing of this article. 

First, background concerning medical. 
payments coverage in the standard auto 
mobile accident liability policy is neces 
sary. The medical-payments clause firy 
came on the scene in the late 1930's. The 
wording of the clause today appears to be 
changed but with little effect upon th 
meaning. It is significant to know the rea 
son or to at least speculate upon the rea. 
sons as to why the clause appeared in 
liability policy making the insurer liable 
for medical expense and payments even 
without any fault on the part of the 
named insured. It has been stated: 


“There was a felt need that victims of 
automobile accidents should be com 
pensated in many instances regardless of 
legal fault and more quickly and cer 
tainly than was possible under a schem 
involving litigation and proof of negli 
gence. A similar notion seemed to un 
derly much of the agitation in the 
1930’s for legislation either for compul 
sory insurance or some form of automo 
bile accident compensation. Possibly : 
fear of legislation furnished impetus to 
add medical-payments coverage.” 


A humanitarian approach also came 
about due to the form of guest statutes that 
exist in many states. Today, under thes 
guest statutes, it is almost impossible fo 
passengers in an automobile to collect any- 
thing for injury caused by the driver. The 
author of the above-quoted article state 
further: 


“Undoubtedly many automobile ow & 
ers feel a strong moral duty to compet 
sate their passengers in these instances 
though there is no legal duty to do ». 
And, of course, the driver frequently mis 
takenly believes that a legal duty to com 
pensate does exist. The clause, ther 
fore, often satisfied a felt obligation 0 
the named insured.”” 


Of course, the sale of this coverage we 
and still is considered good business for it 
surance companies. There is the adéi 
tional consideration that today in mat! 
states a husband and wife cannot sue ead 
other nor can a child sue his parent or vit 


*Note, Ins. L. J. 514 (Aug. 1952). 
Ibid. 7 
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yersa. Thus here is provided a good way 
for the head of the family to obtain cov- 
erage for his family for medical expenses 
involved in an automobile accident. This 
coverage is much cheaper and more com- 
lete than any health and accident policy 
which the head of the family might inci- 
dentally have through some other coverage. 

It is not unusual that the Severson case 
arose in Wisconsin. Wisconsin is one of 
the few states without a guest statute so 
that a passenger may recover from his host 
on standards comparable to ordinary 
negligence. ; 

There are several issues raised by the 
Severson case. First, the basic issue of 
whether double recovery can be made 
through use of medical-payments coverage, 
provides a secondary question of whether 
or not the medical-payments coverage as 
afforded under Coverage C of the standard 
policy is a contract of investment or is a 
contract of indemnity, secondly, assuming 
that it is not a contract of indemnity, is 
not there just one loss and therefore does 
not public policy require just one pay- 
ment? Thirdly, where the host is the tort 
feasor and also the named insured who has 
paid the premium for Coverage C, should 


there not be some equitable setoff so as to 
prevent double recovery in this instance? 


Indemnity or Investment Contract 


In the subrogation conditions of the 
standard policy, there is provided specific 
subrogation rights as to clauses A and B 
and it is specifically stated in the policy 
that there shall exist no subrogation right 
as to the medical payments under Coverage 
C. However, some policies do not speci- 
fically exclude subrogation under Cover- 
age C but do state specific coverage for 
subrogation otherwise. It may be that some 
jurisdictions would then consider the right 
of common law subrogation as being ap- 
plicable. Of course, if the right for sub- 
rogation exists, then the problem of dou- 
ble recovery will be avoided. The practical 
approach is for companies that desire the 
right of subrogation to specifically provide 
for it in the policy and companies that 
— to exlude that right should specifical- 
y do so. 


This question has arisen in analogous 
situations. The question of whether or not 
a contract of casualty insurance is one of 
indemnity or investment was presented to 
the Supreme Court of Wisconsin at an 
“tly date. In the case of Gatzweiler v. 
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Milwaukee E. R. & L. Co., 136 Wis. 34, the 
Court discussed the distinctions between 
an indemnity contract such as fire insur- 
ance and a contract of accident casualty in- 
surance which it considered to be an invest- 
ment contract in the following manner: 


“The case seems to turn on whether a 
contract of casualty insurance is one of 
indemnity like that of fire insurance. 
While there is some conflict, by the great 
weight of authority a life insurance con- 
tract is not of that kind but is strictly a 
valued policy; a stipulation to pay a sum 
certain upon the happening of a speci- 
fied contingency. Bacon, Ben. Soc. & 
Life Ins., Sec. 163; Joyce, Ins., Sec. 26; 
Scott v. Dickson, 108 Pa. St. 6, Emerick 
v. Coakley, 35 Md. 188. Under such a 
policy the amount payable has no neces- 
sary relation to damages actually suffer- 
ed by the beneficiary. The insured buys 
and pays for the right to have from an- 
other a specified sum upon the happen- 
ing of a specified event. Payment for the 
insurance is in the nature of an invest- 
ment. The money value of the thing 
covered by the insurance does not enter 
into the transaction at all. 

“A policy of casualty insurance, ordi- 
narily, has much the same features as one 
of life insurance, though, it is true, it 
more nearly than one of life insurance 
has the indemnity feature. The amount 
stipulated to be paid is a fixed sum as to 
each particular injury specified or is com- 
putable without any such definite data 
as in case of the loss of property.” 


In a later Wisconsin decision, the Court 
stated, in Campbell v. Sutliff, 193 Wis. 370 
(1927): 


“It is . . . clear that the defendant is 
not entitled to have the damages reduced 
because the plaintiff had purchased and 
paid for the right to have indemnity in 
case he sustained accidental injuries. ‘The 
sums paid for such insurance are in the 
nature of an investment, which, like 
other investments made by the plaintiff, 
ought not to inure to the benefit of the 
defendant. The only parties interested 
in such a contract of insurance are the 
plaintiff and the insurer.” 


Certainly Coverage C is not an invest- 
ment contract in the same sense as Blue 
Cross insurance or some other type of cas- 
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ualty insurance whereby the plaintiff him- 
self has actually paid premiums for the 
policy in question. However, it would ap- 
pear that the payments under Coverage C 
will be considered to be analogous to an 
investment contract and as the Severson de- 
cision pointed out, subrogation rights of 
the insurance company will not be en- 
forced unless specifically provided in the 
policy. 

Outside of guest-host relationship, should 
tort feasors be allowed a setoff? 


Actually the point to be discussed here is 
whether a third person who is not the in- 
sured, that is, a party not providing Cov- 
erage C for his guest, but a third party, 
perhaps driving another automobile, is en- 
titled to claim that the damages of the 
claimant should be diminished because of 
the latter’s rights to collect medical ex- 
penses under Coverage C from the insurer 
of his host’s automobile. 

In the early decision of Harding v. Town- 
shend, 43 Vt. 536, the Vermont Supreme 
Court set forth the rule that is generally 
followed throughout the country in such a 
situation. This was an action for an in- 
jury caused by a defect in a highway; the 
defendant contended the amount received 
by the plaintiff on an accident insurance 
policy should be deducted from the recov- 
ery, but the Court stated as follows: 


“There is no technical ground which 
necessarily leads to the conclusion that 
the money received by the plaintiff of 
the accident insurance company should 
operate as a defense, or inure to the bene- 
fit of the defendant. The insurer and 
the defendant are not joint tort feasors 
or joint debtors, so as to make a payment 
or satisfaction by the former operate to 
the benefit of the latter. Nor is there 
any legal privity between the defendant 
and the insurer, so as to give the former 
a right to avail itself of a payment by the 
latter. The policy of insurance is col- 
lateral to the remedy against the defen- 
dant, and was procured solely by the 
plaintiff and at his expense, and to the 
procurement of which the defendant was 
in no way contributory. 

“In answer to the objection that plain- 
tiff was not entitled to more than one 
recovery the court said: ‘Defendant was 
not in a position to raise that question, 
since it was primarily liable for the in- 
jury.’ See, also, Regan v. N. Y.& N. E. 
R. Co., 60 Conn. 124, 22 Atl. 503, Mis- 
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souri, K & T. R. Co. v. Rains, (Tex. Ciy, 
App.) 40 S.W. 635; Louisville & N. R. 
Co. v. Carothers, 23 Ky. Law Rep. 1673, 
65 S.W. 833; Pittsburgh C. & St. L. R 
Co. v. Thompson, 56 Ill. 138.” 


In the recent decision of Standard Oil 
Co v. United States, 153 F. 2d, 958, affd. 
332 U. S. 301 (9th Circuit) (1946), the 
Court stated as follows: 


“In the United States the prevailing 
rule seems to be that an injured person 
may recover for wages lost and medical 
expenses incurred during his incapacity 
even though such amounts were sup 
plied by insurance, a contract of em 
ployment, or gratuitously.” 


Under such circumstances where the 
tort feasor seeks a setoff, the general prin- 
ciple is that he has no equitable or legal 
claim to share in the amount paid for the 
benefit of the plaintiff. 

And, as stated in Am. Jur. Vol. 15, Sec. 
201, under the topic heading of Insurance: 


“The reasons generally given for the 
rule are that the contract of insurance 
and the subsequent conduct of the in- 
surer and insured in relation thereto are 
matters with which the wrongdoer has 
no concern and which do not affect the 
measure of his liability.” 


And in the case of Owen v. Dixon, 175 
S.E. 41 (1934), the Court stated: 


“The reason for the rule is that a 
wrongdoer must compensate the im 
jured party for the injury he has com 
mitted, without any reference to other 
compensation. In other words, if the de 
fendant is liable in damages, the exten! 
of his liability is not to be measured by 
deducting financial benefits received by 
plaintiff from collateral sources.” 


Is the situation the same when the tor 
feasor is the host-insured who pays prt 
miums for the additional coverage afforded 
under Coverage C? 

From the above discussion we can easil} 
draw two conclusions which should no 
shock the conscience of too many. First 
that the contract of insurance provided ur 
der Coverage C will be considered as a com 
tract of investment insurance whereby sub 
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tion rights of the insurer will not be af- 
forded unless specifically provided therein. 
Secondly, that a third party tort feasor’s 
yment of damages should not be dimin- 
ished by any collateral contract of insur- 
ance whether the same be paid for by the 
plaintiff himself or through some gra- 
tuitous fund. 

However, now the writer wishes to make 
a distinction of a wrongdoer who was not 
contributing toward the collateral insur- 
ance involved and between the wrongdoer 
who has actually purchased the collateral 
insurance involved. In other words, the 
factual situation presented to the Court in 
the Severson case. Consider the situation 
where the plaintiff has sued his host and 
let us say collected a judgment which in- 
duded the plaintiff's medical expenses. 
The plaintiff turns to the insurance com- 
pany who is the insurer under Coverage 
C, paid for and provided by the host-defen- 
dant in the previous personal injury ac- 
tion and seeks a second recovery for his 
medical expenses. The same principle be- 
comes involved when payment is made by 
the insurer under Coverage C and then the 
attempt to again collect the medical ex- 
pense against the host-insured is made in 
a personal injury action. 

In the Vermont decision previously cited, 
Harding v. Townshend, 43 Vt. 536, the 
Court said, as part of its decision: 


“The policy of insurance is collateral 
to the remedy against the defendant, and 
was procured solely by the plaintiff and 
at his expense, and to the procurement 
of which the defendant was in no way 
contributory.” 


Under Coverage C and under the fac- 
tual situation presented, the defendant has 
procured this collateral insurance by pay- 
ment of premiums out of his own pocket. 

And in the Gatzweiler v. Milwaukee E. 
R.& L. Co., 1386 Wis. 34, the Court stated: 


“Our attention has been called to 
cases where it has been held that though 
no actual loss is suffered or the loss is 
partially repaired by voluntary contri- 
butions of a friendly or charitable na- 
ture .. . such reparation does not inure 
to the benefit of any party liable for the 
loss. The principle thereof does not 
seem to apply to a situation where the 
payment is by one liable for the dam- 
age.” 
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And again, the Court, in Cincinnati, H. 
& D. Ry. Co. v. McCullom, 109 N.E. 206 
stated: 


“(14) By instruction 12 appellant 
sought to have the jury charged that in 
assessing the amount of damages defen- 
dant was entitled to credit for any 
amount Roebuck might have received 
by way of sick benefits on account of his 
injuries. Under such an instruction pe- 
cuniary benefit, received by an injured 
party, to which a defendant had not 
contributed, could be used as a defense 
in mitigation of damages resulting from 
the wrongful act of such defendant. The 
impropriety of such an instruction can 
readily be seen.” (Emphasis added). 


And in Vol. 15 of Am. Jur., Section 201, 
“Insurance,” it states as follows: 


“Benefits received by the plaintiff 
from a source other than the defendant 
and to which he has not contributed are 
not to be considered in assessing the 
damages.” 


And in the decision previously cited, 
Harding v. Townshend, 43 Vt. 536, the 
Court denied the defendant the right to 
deduct the amount of an accident insur- 
ance policy from the plaintiff's recovery 
in a personal injury action and in doing 
so, stated as follows: 


“Nor is there any legal privity between 
the defendant and the insurer, so as to 
give the former a right to avail itself of 
a payment by the latter.” 


These representative statements from 
various authorities are mere dicta. How- 
ever, they each indicate there may be a 
distinction where the wrongdoer has con- 
tributed to the collateral payments by 
which he seeks to diminish the damages. 
In each of these cases, the factual picture 
can be distinguished from the Severson 
case where the wrongdoer actually did con- 
tribute and did procure the collateral in- 
surance provided. 


The Court, in Roth v. Chatlos, 97 Conn. 
282 (1922), in an action to recover for in- 
juries sustained by a bicyclist when struck 
by a motor vehicle, properly excluded evi- 
dence showing that the plaintiff was in- 
sured against loss from the payment of hos- 
pital bill. The Court said: 





Page 466 


“The authorities, . . . agree that the 
defendant owes to the injured compen- 
sation for injuries, the proximate cause 
of which was his own negligence, and 
that their payment by third parties can- 
not relieve him of this obligation; and 
that whether the motive in telling their 
payment be affection, philanthropy, or 
contract, the injured is the beneficiary 
of their bounty and not him who 
caused the injury. In short, the defen- 
dant has no equitable or legal claim to 
share in the amount paid for the plain- 
tiff.’ (Emphasis added). 


But compare this same Court’s decision 

in Goodwin v. Giovenelli, 117 Conn. 103 

(1933), wherein the defendant did con- 

tribute to the payment of medical expen- 

.ses collateral to the recovery in the per- 
sonal injury action: 


“In computing the damages, the trial 
court included the bill for medical at- 
tention, of $55, but it is found that this 
bill was paid by the defendant, though 
without the knowledge, consent, or ap- 
proval of the plaintiff . . . if the plaintiff 
was obligated, that obligation was fully 
discharged by the payment made by the 
defendant himself. Jt ts not the case of 
payment by a third party but by the very 
party against whom the damages are now 
assessed, and they should not now be as- 
sessed against him.” (Emphasis added). 


It might be argued at this point as the 
Court in the Severson case distinguished 
that the payments were not being made by 
the same defendant but were being made 
by a different obligor, the insurance com- 
pany. However, it should be quickly point- 
ed out that the payment, although made by 
the insurance company, was procured di- 
rectly by the defendant-host who had to 
pay premiums at least for a one-year pe- 
riod for such coverage. 

If the personal injury action is brought 
first, and the host pays the medical pay- 
ments, then it is submitted the host should 
later receive credit and should be reim- 
bursed by the plaintiff for the amount of 
the plaintiff's subsequent recovery under 
Coverage C for the same expenses. In such 
a situation, the host should have an action 
over against the plaintiff for monies paid 
to the plaintiff under Coverage C, under 
the theory of unjust enrichment. Thus the 
direct obligation of the insurer would still 
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exist and the actual decision of the Sey. 
erson case would still be followed in such 
an instance. The Severson case does not 
discuss whether the ee would subse. 
quently be liable to the original defendant. 
host for medical expenses previously re. 
covered. 

To avoid such a situation, the insurance 
company should always make payment un. 
der Coverage C before settlement or judg. 
ment is matured in the personal injury ac. 
tion. In this manner, claim should alway; 
be made on behalf of the host in the per. 
sonal injury action for monies paid under 
Coverage C, which he has made posi. 
ble by his payment of premiums. 

The distinction previously made, be. 
tween a wrongdoer whose contribution 
makes possible Coverage C, and one who 
does not contribute, is likened to the dis 
tinction that the Wisconsin Supreme 
Court has recognized in payments of settle. 
ments for injuries under covenants not to 
sue. In the case of Haese v. Employers Mu- 
tual Liability Insurance Co., 250 Wis. 42, 
27 N.W. od. 468 (1946), an action wa 
brought against the defendant insurance 
company and its insured, in which the lat 
ter filed a cross-complaint against a second 
tort feasor seeking contribution. The plain- 
tiff had given a covenant not to sue to this 
second tort feasor for $1,500 prior to the 
suit, which contained an express reserva 
tion of rights against the other alleged tort 
feasor. A judgment was obtained in the 
personal injury action by the plaintiff in 
the amount of $1,000. The Court held that 
the injured person could have but one sat 
isfaction for his injuries and that therefore 
the payment made by the tort feasor it 
whose favor the covenant not to sue wa 
given, would be regarded as a satisfaction 
pro tanto as to both joint tort feasors. 

The above reasoning is based upon the 
doctrine of unjust enrichment. 

A later decision, Papenfus v. Shell Oil 
Co., 254 Wis. 233, 35 N.W. 2d 920 (1949) 
in which a tort feasor sought to diminish 
his damages by monies paid under a © 
enant not to sue by another alleged tor 
feasor, can be distinguished from the Haes 
case in that the “tort feasor” in the latte 
decision giving the covenant not to sue, Wa 
not found negligent by the jury evel 
though his insurance company had givel 
monies in consideration of a covenant no 
to sue. The Court held that in such a cas. 
he was not legally determined to be? 
joint wrongdoer and therefore had not #& 





er, 1954 


the Sev. 
in such 
does not 
ld subse. 
‘fendant. 
dusly re. 


nsurance 
ment un- 
or judg. 
njury ac- 
d always 
the per. 
id under 
le possi- 


ade, be. 
tribution 
one who 
» the dis 
Supreme 
of settle. 
ts not to 
yyers Mu- 
Wis. 42 
tion was 
insurance 
h the lat: 
a second 
he plain: 
ue to this 
or to the 
$ reserva 
leged tort 
d in the 
aintiff in 
held that 
t one sat: 
therefore 
feasor in 
» sue Was 
tisfaction 
asors. 

upon the 


Shell Oil 
20 (1949), 
diminish 
ler a cov 


October, 1954 


tally contributed to the payment. The 
case comes under the rule that payments 
voluntarily made to an injured person do 
not benefit the wrongdoer. 

Does not the substantial distinction of 
the case where there exists privity between 
the parties and the case where there exists 
no privity between the parties, carry over 
into the discussion at hand? 

Such cases seem analogous to the situ- 
ation wherein payment is made to an in- 
jured party through some collateral fund 
diminishing his damages, such as payment 
of his medical expenses either through 
some contract of insurance for which he 
paid himself, or through some gratuitous 
fund, and the case situation where the ac- 
tual wrongdoer procures the collateral in- 
surance contract and contributes to it and 
from which the injured person actually is 
paid his damages. In the first situation 
there is no privity between the wrongdoer 
and the source of the collateral fund; in 
the second situation, privity exists. 


CONCLUSION 


With the advent of the Severson decision, 
all companies should now be fully aware 
and conscious of settlement procedure for 
medical payments under Coverage C. 

There has always existed the problem 
of settlement under Coverage C with an 
infant, and, of course, the problem of set- 
tlement with a married woman. The gen- 
eral propositions that parents will always 
be liable for the infant’s medical expenses 
and the husband will be liable for the 
wife’s medical expenses is an important 
consideration. A proper handling of claims 
under Coverage C is dictated by one 
straight and narrow course: direct payment 
to the physican or hospital who ts the 
creditor involved. This will avoid any 
concern over whether an infant is em- 
ancipated or whether a wife has a separate 
estate, etc. If payment is not made to the 
physician-creditor, or hospital-creditor, 
then, of course, it requires investigation to 
know whether the husband is responsible 
for the wife’s expenses, or whether the pa- 
rents are responsible for the infant’s ex- 


gpenses. It would appear that all that is 


needed under medical-payments coverage 
is a receipt of the money paid and not a 
release. It is merely a contract obligation 
being fulfilled. 

However, the only recommended pro- 
cedure, as stated above, is to make payment 
directly to the doctor or to the hospital. 
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This would seem particularly significant 
and important and should be made a part 
of every insurance company’s claim pro- 
cedure, in that under the Severson case in 
Wisconsin, there is a statement that if the 
medical payments had been made directly 
to the doctor or to the hospital, then the 
individual would not be damaged and 
would not have a cause of action. This 
raises the question of whether or not the 
Court actually intended that if payments 
had been made when the settlement or 
judgment had been effected in the personal 
injury suit and such payments had _ in- 
cluded checks directly to the hospital and 
to the doctor, that this would actually have 
acted as a setoff in the action under Cov- 
erage C. This question remains open in 
light of the actual language used by the 
Court. 


One last question to be discussed is 
whether or not it is the duty of the insur- 
ance company to make immediate pay- 
ments to the beneficiary for his selicn 
payments, whether or not the beneficiary 
might be making claim against a third 
person or claim against the insurance com- 
pany’s own insured. There are many in- 
stances where the beneficiaries will not 
know or realize that they have medical- 
payments coverage automatically afforded 
to them under the assured’s policy. Actu- 
ally when one rides in the car of another, 
he does not ask him before he gets into 
the car—do you have medical coverage? 
Perhaps this question will become popular 
after lawyers have had an opportunity to 
read this article. But at least, at the pres- 
ent time, such a question is usually not the 
prelude to any sojourn in an automobile. 
Sometimes named insureds do not even 
realize that they have purchased medical 
coverage or if they do realize that they have 
purchased it, they actually do not know 
what its benefits are. 


It is the writer’s recommendation that 
the insurance companies’ representatives 
approach the beneficiary when there is 
medical payment involved and make suct. 
payments as soon as practical. The actual 
payment of the amount many times will 
deter the individual from seeking further 
relief and this should certainly be helpful 
to the insurance company that is forthright 
in approaching the individual to make set- 
tlement as soon as practical. Moreoverly, 
immediate payment under Coverage C pro- 
vides a basis for argument that the host- 
insured should be given credit for that 
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amount in any later suit or settlement, the 
argument being, as outlined above, that the 
host-insured, although an alleged wrong- 
doer, has procured the collateral payment 
and based upon principles of equitable set- 
off and unjust enrichment he should not 
have to respond again. 

In any event, and this may seem ele- 
mentary to many, certainly when releases 
are taken in a personal injury action, the 
release should certainly discharge both the 
insured and the insurance company for its 
contract obligation under Coverage C and 
the insured’s liability. This necessarily 
means that the insurance company’s name 
should go into the release. This procedure 
is probably not followed in states where the 
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insurance company is not made a direg 
party in a personal injury action. Hoy. 
ever, where there is medical-payments coy. 
erage involved and the settlement is mag 
on behalf of the assured in the personal ip. 
jury action, then it would seem only ¢& 
pedient and beneficial to the company 
include the name of the insurance compan 
and to specifically provide therein a dis 
charge from the insurance company’s con. 
tract obligation. It would appear that thi 
is an obligation of the insurance compan 
and not a direct obligation of the insured 
so that a release of the insured alone, even 
though specifying release of medical «. 
penses received under Coverage C, woul 
not be sufficient. 


When Is An Architect Liable? 


Girson B. WITHERSPOON 
Meridian, Mississippi 


HE liability of an architect is govern- 

ed by the rules of common law. 
Usually it is held that the architect's 
judgment is binding on all parties because 
e has been agreed upon by them and 
thus he acts in a quasi-judicial capacity, 
without a court of appellate jurisdiction to 
overrule his decisions. Of course, it has 
been held that where the difficulty of 
proving fraud was overcome the archi- 
tect is liable to his employer for the re- 
sulting damages.’ Also, where there was a 
fraudulent combination on the part of the 
architect with the. builder to give a false 
certificate, a cause of action was allowed 
against both.’ It was held an architect is 
responsible for damages sustained by his 
employer where due to unreasonable neg- 
ligence and lack of skill his plans and spec- 
ifications were faulty and defective.’ ‘The 
fact that the owner approved the plans be- 
fore they were used does not excuse the 
architect.‘ There is no warranty, either ex- 
press or implied, as to a satisfactory end 
result and liability, if any, rests only on 
unskillfulness or negligence and not upon 
errors of judgment.’ It developed early in 
our jurisprudence that the architect was 
the favorite of the law and as he was act- 
ing in a dual capacity, his judgment 
should be final. Now where mistakes in 
the plans and specifications of an archi- 
tect engaged to draw plans and supervise 


a pretentious country home were excuse 
the Court pointing out that the house wa 
of an unusual design and there necessaril 
would be some mistakes in the plans ani 
specifications in such an_ undertaking 
Therefore, the Court held the architec 
was not liable for the errors where the 
record disclosed that he devoted to thi 
work a reasonable degree of skill and {i 
delity.° 

Usually the architect’s certificate i 
agreed to be conclusive as between tht 
parties and as he is acting in a dual capa 
ity and quasiarbitrator there is no result 
ing liability." The courts are not liber 
in allowing the measure of damages onc 
liability is established. One rule allow 
damages measured only by the cost of rem: 
edying the defect." The more liberal mult 
allows the measure of damages as the dif 
ference between the value of the building 
as designed and built and the value il 
would have had if it had been proper 
designed and constructed.” 

The American Institute of Architects 
has zealously fought to preserve the hig! 
standing of all architects in the courts 
our nation and to preserve the immunil' 
which its members have enjoyed for cet 
turies. The contracts, which they have prt 
mulgated and which are used as standatl 
forms in most building contracts, are mos 
favorable to the architects.” Their met 





ber, 1954 


a direc 
n. Hoy. 
ents cov: 
t iS mace 
rsonal ip. 
only ex. 
npany 
compan 
in a dis 
iny’s con 
that this 
company 
e insured 
one, even 
dical ex. 
C, would 


excused, 
LOUSE Was 
ecessaril\ 
ylans and 
lertaking 
architec 
rhere the 
d to this 
ll and fi 


ificate is 
ween the 
ual capac 
no result 
ot liberal 
ages onc 
le allows 
st of ret 
yeral rule 
is the dif 
» building 

value i 


propetl! 


Architect 
the high 
courts 0! 

immunit' 

1 for cet 
have pre 

; standard 

, are mos! 

.eir mei 


October, 1954 INSURANCE COUNSEL JOURNAL Page 469 


bers of the Association are loyal and fra- 
ternal in the defense of fellow members 
and if you had to prove lack of good faith, 
fraud, failure to exercise skill and care, 
or negligence, you probably would be con- 
fronted with a most difficult situation. 
Perhaps your status would be analogous 
to the Plaintiff in a malpractice case and 
you wished to secure the testimony of a 
disinterested doctor. 

Nevertheless there has been at least one 
new field recently opened for liability 
against an architect by a very outstanding 
decision. Chester Owen was a contractor, 
with the usual skills plus a pleasing per- 
sonality. On July 6, 1951, Owen contacted 
the architect and told him his job was in 
good condition and requested $11,000.00 
of the retained percentage on his school 
job be released. After some conversation 
the architect gave the contractor a letter 
to the Board of Trustees as follows: 


“Gentlemen: 


Enclosed is estimate of Chester Owen. 
There is a balance due on original con- 
tract of $15,347.38. If the entire 15% is 
retained there will be due this estimate 
$1,544.09. Mr. Owen wishes to draw 
$11,000.00 of the retained percentage in 
order to meet an obligation in Mead- 
ville. If the board wishes to make this 
advance, this office approves. This 
would leave a balance of $2,803.29 which 
should be sufficient to complete the 
contract. 

Yours very truly,” 


The contract was on the Standard AIA 
form providing for 85% progress ® a 
ments monthly and Article 5 provided: 


“ACCEPTANCE AND FINAL PAY- 
MENT-—Final payment shall be due 30 
days after substantial completion of the 
work provided the work be then fully 
completed and the contract fully per- 
formed. Upon receipt of written notice 
that the work is ready for final inspec- 
tion and acceptance, the Architect shall 
promptly make such inspection and 
when he finds the work acceptable un- 
der the contract and the contract fully 
performed he shall promptly issue a fi- 
nal certificate, over his own signature, 
stating that the work provided for in 
the contract has been completed and is 
accepted by him under the terms and 


conditions thereof, and that the entire 
balance found to be due the contractor, 
and noted in said final certificate, is 
due and payable.” 

“Before issuance of final certificate 
the contractor shall submit evidence 
satisfactory to the architect that all pay- 
rolls, material bills, and other indebt- 
edness connected with the work have 
been paid.” 

“If after the work has been substan- 
tially completed, full completion there- 
of is materially delayed through no 
fault of the contractor, and the archi- 
tect so certifies, the owner shall, upon 
certificate of the architect, and without 
termination of the contract, make pay- 
ment of the balance due: for that por- 
tion of the work fully completed and 
accepted. Such payment shall be made 
under the terms and conditions gov- 
erning final payment, except that it 
shall not constitute a waiver of claims.” 


On July 2nd, just four days before the 
letter quoted above was written, the arch- 
itect had written the Board of Trustees 
advising the auditorium and cafeteria 
building had been substantially completed 
but noting five substantial items to be 
done by the contractor before acceptance. 
Considering that the Fourth of July was 
a holiday and that the contractor received 
copy of the letter of July 2nd on the 3rd 
and spent the 4th with his family and the 
5th getting up estimate +8, there was no 
opportunity for completing the five out- 
standing and unfinished items. 

Having obtained the architect's letter 
July 6th and knowing the Board of Trus- 
tees would probably require the 5 items 
to be completed before releasing the $11,- 
000.00 retainage, our contractor appears 
at the Superintendent of Education’s of- 
fice. This politically inclined gentleman 
was out making his campaign for re-elec- 
tion. Armed with the architect’s letter and 
blessed by regular features, he appeared 
to the young lady in charge of the office, 
the Deputy. Soon he had from her a direc- 
tive to the Chancery Clerk to pay, without 
the usual Trustees’ Order and secured the 
warrant for estimate #8 and the $11,000- 
00 retainage. 

The contractor, after collecting his war- 
rant, notified his surety that he was in de- 
fault and for it to finish the building and 
complete the contract, which included the 
payment of $17,500.00 outstanding ma- 
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terial bills which he had not liquidated. 
After the completion of the building and 
the payment of the bills the subrogated 
surety had a cause of action (A) against 
the architect, (B) against the Superintend- 
ent of Education, for a breach of his faith- 
ful performance obligation, and (C) 
against the surety of Superintendent of 
Education for breach of his statutory bond. 


The architect may never have been sued 
had it not been for the apparent liability 
of the Superintendent of Education and 
his surety. Neither the contractor’s sure- 
ty’s Home Office nor the attorneys could 
find where any such suit against an archi- 
tect had prevailed. At the subsequent trial 
the architect testified that he asked the 
contractor if his bills were paid and he 
replied, “Yes.” The contractor and the 
architect’s secretary neither remembered 
any conversation about the bills being paid 
but rather that he needed the retained per- 
centage to pay an obligation. The archi- 
tect’s damaging letter of July 6th stated, 
“Mr. Owen wishes to draw $11,000.00 of 
the retained percentage in order to meet 
an obligation in Meadville.” The able 
counsel for the architect raised every con- 
ceivable defense to this litigation. 


1. That the retainage is not a trust fund 
and that there is no lien thereon either 
legal or equitable for the benefit of the 
surety or others. 

2. Conceding the right of the surety to 
the retainage, by the doctrine of equitable 
subrogation, it was contended that the 
surety’s rights did not arise until its cause 
of action accrued which did not accrue 
with either, 

(A) On July 12th when the contractor 
gave the surety notice of his default, or 

(B) Subsequently when the surety paid 
the outstanding bills for materials furnish- 
ed on the job. 

3. That there was no privity of contract 
between the architect oak the surety, either 
by virtue of the contract or otherwise— 
therefore the architect owed no duty to 
the surety and could not be held liable re- 
gardless of negligent conduct and result- 
ing damages. 

4. The defense of contributory negli- 
gence. 

5. The architect was the sole judge of 
when the building was substantially com- 
pleted and as to what evidence should be 
required that the bills for labor and ma- 
terials were paid. 
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The Supreme Court in a very able opin. 
ion by Justice Holmes” held: 

(1) Where there is a contest betwee 
the contractor’s assignee and the surety 
that the surety has no superior equity jy 
the progress payment funds over the x 
signee.” But where the contract provide 
for a payments not to exceed 85°, 
of the contract price and 15% retainag. 
this said 15% retainage is for the mutul 
benefit and protection of the owner and 
surety and where the surety is required 
to pay bills for labor and materials going 
into the construction it may assert a clain 
to the retainage fund under the equitable 
doctrine of subrogation.” 

(2) The surety’s rights of subrogation 
began on the date of the execution of it 
bond and was therefore vested in the sure 
ty at the time the retained funds were re 
leased to the contractor. The surety ha 
the right to the $11,000.00 retained, by 
equitable subrogation in the event the con. 
tractor failed to complete his contract. The 
fulfillment of his contract required not 
only that he complete the structure but 
that he also pay for all labor and material 
therefor. 

(3) This bond of the contractor was: 
statutory bond not only for the completion 
of the building but the additional oblig: 
tion to make prompt payment to all per 
sons supplying labor and material for the 
job. Such provisions and additional obli 
gations are required to be read into the 
bond, whether the bond expressly so pro 
vides or not.” The architect prepared the 
contract on a form provided by the ALA 
and he knew its provisions with reference 
to the retainage and the purpose thereo! 
He was charged with the knowledge of the 
law which imposed upon the surety, in the 
event of the default of the contractor, the 
obligation to pay labor and material bill. 
One very important duty was not to ap 
prove progress payments in excess 0 
85% of the contract price and before fi 
nal payment to make an inspection 1 
find if the work was acceptable under the 
contract and if the contract had been fully 
performed and to require the contract0 
to submit satisfactory evidence that al 
payrolls, material bills and other indebt 
edness connected with the work have beet 
paid. 


“This duty was owing both to tht 
trustees and the surety, for whose mt 
tual benefit and protection the retail 
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age funds were provided. A contractual 
relation between the architect and the 
surety Was not requisite to the existence 
of this duty. It arose out of the general 
contractual arrangements which con- 
tained mutually interdependent rights 
and obligations. ‘On the other hand, a 
contractual relation between parties is 
not necessary to the existence of a duty 
the violation of which may constitute 
actionable negligence, where the rela- 
tion which is requisite to the existence 
of a duty to exercise due care, is to be 
found in something else.’ ”” 


(4) There was no evidence of contribu- 
tory negligence on the part of the surety. 


(5) The architect, by his contract with 
the trustees, assumed the obligation to su- 
pervise the performance of the contract 
and his failure to exercise due care and 
diligence to ascertain if there were out- 
standing bills for labor and materials be- 
fore releasing the retainage might result 
in loss to the surety by depriving it of its 
rights under the doctrine of equitable sub- 
rogation. So the architect undertook the 
performance of an act, which it was ap- 
parent, if negligently done, would result 
in loss to the surety. Therefore the law 
imposes upon the architect a duty to ex- 
ercise due care to avoid such loss. 


“Accordingly, the law imposes upon 
every person who undertakes the per- 
formance of an act which, it is apparent, 
if not done carefully, will be dangerous 
to other persons or the property of other 
persons, the duty to exercise his sense 
of intelligence to avoid injury, and he 
may be held accountable at law for in- 
juries to person or to property which is 
directly attributable to a breach of such 
duty. The duty so arising is absolute. 
The law requires nothing more; it will 
excuse nothing less than performance, 
although the degree of care to be exer- 
cised is relative to the circumstances of 
the case.” 


The holding of this far reaching decision 
will undoubtedly cause the architects to be 
more careful in the future before the re- 
tained percentage is released. It should not 
be very difficult, as a practical proposi- 


INSURANCE COUNSEL JOURNAL 


Page 471 


tion, to get letters or receipts from the 
materialmen that their bills are paid. 
Especially where the architect makes reg- 
ular inspections he knows who are furnish- 
ing the various materials which go into 
the job and it would take only a few 
minutes time to scan the receipts or ac- 
knowledgments before the final certifi- 
cate is issued and the 15% retainage is re- 
leased. Perhaps the A.I.A. will change 
their contract but this is doubtful. The 
members of the association are certain to 
be alerted to the court’s ruling and the ef- 
fect of this ably rendered opinion will be 
most wholesome on the architect when 
they handle the release of the retainage in 
the future. 


After reviewing this late case we con- 
clude the architect is more than just the 
owner’s agent” with authority to decide 
everything without regarding the contract 
between the parties, which is the source of 
his connection with the building project. 


‘Edward Barron Estate Co. v. Woodruff Co., 163 
Cal. 561, 126 Pac. 351, 42 LRA (NS) 125. 

*Corey v. Eastman, 166 Mass. 279, 44 N.E. 217, 55 
Am. St. Rep. 401. 

‘Schreiner v. Miller, 67 Iowa 91, 24 NW 738, 
56 A.R. 339: Chapel v. Clark, 117 Mich. 638, 76 
NW 62. 72 Am. St. Rep. 587. 

‘Annotation 25 ALR (2d) 1090. 

"Coombs v. Beede, 89 Me. 187, 36 A. 104, 56 Am. 
St. Rep. 406. 

*Annotation 25 ALR (2d) 1091. 

*42 LRA(NS) 282, Ann. Cases 1913 E 653. 

*Foeller v. Heintz, 187 Wis. 169, 118 N.W. 543, 
24 LRA(NS) 32 Annotation LRA (1918D) 898. 

*Bayshore Development Co. v. Bondfoey, 75 Fla. 
155, 78 So. 507, LRA 1918D 889. 

*Note the Fifth Edition Form A2 A.1.A. 

“State of Miss., For the use of National Surety 
Corporation v. E. L. Malvaney, 77 So (2d) 424. 

“First National Bank of Aberdeen v. Monroe 
County, 131 Miss. 803, 95 So. 727. 

*Canton Exchange Bank v. Yazoo County, et al, 
144 Miss. 579, 109 So. 1. ; 

“Jackson Lumber Co. v. Mosley, 193 Miss. 804, 
11 So (2d) 199. “This was a three-way arrangement, 
consisting of the building contract, including the 
plans and specifications, the bond and the appli- 
cation therefor, with the mutually independent 
obligations, and rights therein contained. The con- 
tract obligated the contractor not only to go for- 
ward and complete the structure but also to pay 
for all material and labor therefor.” 

%Magee Commercial Bank v. Evans, 145 Miss. 
643, 112 So. 482. 

*38 American Jurisprudence, Sec. 21, Page 663. 

%38 American Jurisprudence, Pages 656, 657. 

*Hall v. Union Indemnity Company, 61 Fed 
(2d) 85. 
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Res Ipsa Loquitur 


Extension of Bursting Bottle Cases 


RICHARD S. G1BBs 
Milwaukee, Wisconsin 


HE Wisconsin court has recently join- 
ed the growing list of appellate tri- 
bunals holding that the requirement of 
exclusive control does not mean control at 
the time of the incident causing the injury. 
Ryan v. Philco, Wisconsin Supreme Court, 
August Term, 1953, No. 258, decided May 
4, 1954. 


In that case in question, the plaintiff 
housewife claimed injuries from electrical 
shock sustained when she grasped the door 
handle on an electric refrigerator and at 
the same time, the oven door handle on 
the adjoining electric stove. It was es- 
tablished that the electric stove was prop- 
erly grounded and there was expert testi- 
mony accordingly that the flow of elec- 
tricity must have been from the refrig- 
erator through the body of the plaintiff 
and to the stove. Numerous inspections 


of the allegedly defective refrigerator were 
made immediately following the unfor- 


tunate incident. However, no one was 
able to find any apparent defect which 
would cause a short circuit and thereby ex- 
plain the shock received by the piaintiff. 
This included a series of test runs on the 
sealed unit which, however, was not open- 
ed—and here, apparently, was the only de- 
fect in the defense made. 


This particular refrigerator had been in 
use for some three years before this inci- 
dent. It was claimed that earlier users had 
noticed a tickling sensation when mopping 
the floor around the base of the refrigera- 
tor with a damp cloth. Allegedly, this first 
was observed a matter of a very few weeks 
after the sale of the refrigerator by the re- 
tailer and its installation in the home. 


The jury returned a verdict, holding the 
defendant manufacturer liable, but ex- 
onerated the defendant retailer. It did so 
in spite of evidence, which was not con- 
troverted, that the defendant manufacturer 
adopted and used all known safety tests in 
the manufacture of such refrigerators for 
the very purpose of detecting any possible 
short circuits, doing so, of course, because 
of the known potentialities of electricity. 
Even the plaintiff’s expert witnesses testi- 


fied that the box was of standard man. 
facture and design. 

In the appeal to the Wisconsin Supren 
Court, the court stated that all possibk 
sources of the injury had been eliminate 
with the exception of the sealed unit whic 
was hermetically sealed. It concludes: 


“The inference, therefore, is almos 
inescapable that something inside th 
sealed unit must have gone wrong to 
have caused such short circuit.” 


In view of the lapse of time between th 
manufacture and the incident, the cour 
then goes on to consider the doctrine of 
res ipsa loquitur. It concludes, relyin & 
upon Prosser on Torts, page 298, and the 
bursting bottle cases, such as those listed 
in 4 ALR (2d) 466, that it is simply con 
trol over the instrumentality at the tim 
when the alleged defect may have com 
into existence which determines the ap 
plicability of the doctrine. It also cor 
cludes that the plaintiff established tha 
there was no intervening negligence on the 
part of other persons which could hav 
caused a short circuit in a sealed unit, de 
spite the evidence that the box had bea 
moved on several occasions and without 
any concrete evidence as to the manner 0! 
moving. 

Concerning the testimony of the du 
care exercised by the manufacturer, tit 
court indicates that such testimony is sit 
ply in the nature of rebuttal testimom 
which is to be cast into the scales ant 
weighed with the inference that the jun 
is entitled to draw in the absense of sud 
testimony. 

The writer respectfully submits that the 
instant case typifies the erroneous logi 
the courts must pursue in the exploding 
bottle cases. What is done, in fact, is 
build assumption upon assumption. Het 
for instance, it is assumed that because tht & 
defect was not discovered in any other pa! 
of the box, it must have been in the sealeé 
unit (although it was not found in t 
sealed unit in the manufacturing procs 
nor in tests conducted on it afterwards) 
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It is likewise assumed that any act inter- 
vening during the entire three year period 
could not have accounted for the incident; 
and it is further assumed that the undis- 
puted testimony of the manufacturer that 
it used every known safety measure must be 


| erroneous, and that there must be some 
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other method which could have been used 
in due care to prevent the accident. Prac- 
tically, there seems to be little a manufac- 
turer can do to avoid liability where his 
product contains anything that the user 
does not manipulate in the use of that 
product. 





